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LASKER, D.dJ. 

Anice Gilbert sues for breach of contract and 
breach of trust and confidential relationship with respect 
to an idea, or package of ideas, allegedly disclosed by 
her pursuant to a written agreement with Aris Gloves, Inc. 
("Aris"). She seeks recovery of the value of her idea, 

-an accounting of defendant's profits, and punitive damages 
in the amount of $250,000. The defendant, Consolidated 
Foods Corrie, acquiced Aris, which now does business 

Of liability 
as the Aris Gloves Division of Consolidated. The issue/was 
tried to the court. The following are our findings of 
fact and conclusions of law. 
Lari Stanton has been President of Aris Since 1360 
1/ 


(2). From approximately 1962 until sometime after the 


filing of this action, Stanton took yoga lessons from David 


Gilbert, the plaintiff's husband (507). In the course of 


their relationship, Stanton became friendly both with Mr. 
Gilbert and his wife and met the two of them often for 
dinner and on other occasions (9, 510). 

Prior to 1968 Mrs. Gilbert had had some experience 
in design, both at school and as a free-lance worker. She 
had occasionally mentioned to Stanton ideas regarding glove 
designs (5,8-11). One of the ideas which Mrs. Gilbert gave 
Stanton prior to March 30, 1962 was to manufacture a "night 


mitten" which she claimed would massage the hands, possibly 


o~ . 
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diminish skin spots, increase circulation, whiten the hands, 
and compress the veins (472). Stanton asked Mrs. Gilbert 
to prepare some designs for him, but she did not because 
she and Stanton were unable to agree on the price Aris 
was to pay for them (9, 379). Thus, as of March 30, 
neither Stanton nor Aris had ever made any payment to Mrs. 
Gilbert for ideas to be used in Aris' glove business. 
However, immediately prior to March 30, 1968, Mrs. 
Gilbert told her husband that she had an idea for Stanton, 
which she would reveal only after receiving assurance by 
Stanton that she would be compensated for its use. Mr. 
Gilbert conveyed this information to Stanton and an appoint- 
ment was arranged (7, 10). On March 30, 1968, Mr. and Mrs. 
Gilbert met Stanton for dinner at the Right Bank Restaurant 
in New York (389). At the restaurant Mrs. Gilbert told 
Stanton that she had an idea for his business but would 


not disclose it unless she had "something in writing” to 


guarantee that she would be compensated should Stanton use 


the idea (390). On the spot Mr. Gilbert drafted a document 
which was signed by Stanton and which reads: 
"Right Bank Restaurant March 30, 1968 


I, Lari Stanton, of 36 E. 36th St., Pres. 
of Aris Gloves -- in the presence of 
witnesses -- agree not to manufacture or 
reveal to anyone for a period of five 
years -- the item of confidence that 
Anice P. Gilbert -- will reveal to me -- 
and agree that this item is her's solely 
having originated with her -- is her sole 


2. 


property -- and should I find this item 

(Gilbert's) to my interest -- I will 

manufacture it -- and give her reason- 

able return -- for her idea. 

/s/ Lari Stanton (signature) 
Lari Stanton 
Pres. Aris Gloves" (Ex. 1) 

After Stanton signed the document, Mrs. Gilbert re- 
vealed the idea, which was to manufacture "fashion"gloves 
from a jycra Spandex material, of the kind used in certain 
women's girdles. She stated that the fabric would benefit 
and could be advertised to benefit the hands of the wearer 
cosmetically and therapeutically by creating a massaging 
action on the hands, depressing and flattening the veins, 
increasing blood circulation, and keeping the skin smooth, 
white and flat (392). Mrs. Gilbert also suggested that the 
fabric could be used for other products such as body suits, 
stockings, facial masks and socks, and that such products 
would have similar beneficial effects (393). 

In May, 1968 Mrs. Gilbert and Stanton began to dis- 
cuss drawing up a formal agreement (405) and in May and 
October, 1968 Mrs. Gilbert's lawyer, on her instructions, 
prepared drafts of a contract between Mrs. Gilbert and Aris 
by the terms of which she would be paid a royalty for 


gloves made by Aris from lycra spandex. (Ex. 91 and 92) 


Stanton, however, refused to sign either document. Mrs. 


Gilbert also asked Stanton to guarantee her an 8% royalty 


On any product manufactured by him which embodied her idea, 
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but the parties never executed an agreement for the payment 
of royalties (401-420). Despite Stanton's unwillingness 

to consummate an agreement with Mrs. Gilbert, he constantly 
told Mrs. Gilbert that Aris was developing the manufacture 
and promotion of lycra spandex gloves son ent will always 

be fair to you. Don't worry." (79) 

While Stanton had not at the March 30th meeting or 
thereafter ever disparaged Mrs. Gilbert's idea or its 
originality, he was hardly a stranger to lycra spandex, its 
characteristics, ox its potential use in the glove trade. 
In 1959, E.I. DuPont deNemours & Company began to market 


its lycra spandex fiber. Stanton became aware of the 


material and its special features such as the ability to 


stretch and to support long before March 30, 1968 (225). 


He also knew (by 1965) of the existence of lycra stockings 
sold under the "Supp-Hose" brand name (233). Furthermore, 
William Winkler, the President of Blue Ridge-Winkler Tex- 
tiles (BlueRidge), one of Aris' material suppliers, showed 
Stanton samples of lycra spandex fiber in September or 
October, 1965, and suggested that a fashion glove be made 
from the fabric and promoted as a sort of "Supp-Hof@ for the 
hands" which would help circulation, reduce hand fatigue 
and generally do for hands what 'Supp-Hosée' does for legs 
(233, 333), Because of deficiencies in the fabric's 


appearance, Aris did not make gloves from the material at 
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that time (689). However, during the years 1964 to 1968, 
Blue Ridge sent to Stanton any lycra spandex material it 
developed (226, 230, 699-700, 714, 715, 717, 718, 735). 
While no gloves were manufactured from the material, 
Stanton asked Blue Ridge to continue experimentation (734). 
The Webco Division of Dan River Mills also began to 
market lycra spandex fabric in 1964-65 (892, 893}. In De- 
cember, 1967 or January, 1968, Henry Cohen, a salesman for 
Blue Ridge, saw lycra spandex stretch fabric at Webco in a 
shocking pink color. He took a sample of the material fron 
Webco and showed it to Stanton, suggesting that Aris ‘ake 
gloves from it (50, 61, 85, 234, 964, 966, 967). Shortly 
thereafter Cohen arranged for a sample glove to be made 
from the material (129, 982, 993) and presented it to 
Stanton who then became seriously interested in the possi- 
bility of manufacturing gloves from the material (822). 


Stanton asked Cohen if Aris could obtain an exclusive on 


the material (51, 967, 968). Through Cohen's efforts, 


prior to March 30, 1968, Webco gave Aris the exclusive right 
to manufacture gloves from its lycra spandex (126, 998). 
The agreement was formalized in writing on October 21, 
1968 (Ex. 29). 

Early in 1968, prior to the March 30th meeting 
between Stanton and the Gilberts, Stanton wrote to Somark 


Gloves, a company which manufactured gloves for Aris (64, 


801), requesting Somark to make a sample glove from Webco's 
shocking pink lycra spandex (61, 85, 128, 236, 789, 791, 
798, 803, 812, 821, 829). 

The normal period of development between the initial 
making of a glove sample and the order of material in quanti- 
ties sufficient for production is approximately one to six 


months (898). “he period necessary to produce a 


marketable glove from lycra spandex was greater than normal 


because of the manufacturing problems presented by the 
tendency of the material to curl (615, 816, 906). 

Somark made the first sample shocking pink glove 
for Aris six to seven weeks after receiving Stanton's letter 
(811). Somark was working on the manufacture of samples 
at the time of the March 30th meeting between Stanton and 
the Gilberts (811). By March 30th Somark had used up th? 
first piece of lycra spandex sent by Aris, and Aris sent 
a second piece so that Somark could continue experimentation 
(817, 851). On April 17, 1968, Stanton wrote to Somark 
asking why samples of the shocking pink lycra spandex 
gloves had not been delivered as: requested. (Ex. 25, 797). 
Mrs. ni thers accel t shown some of the glove samples in 
April (485). 

By April or May, 1968, Somark had overcome most, 
if not all, of the problems involved in producing a satis-~ 


factory glove (820-21), and made its last sample of lycra 
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spandex gloves for Aris in June, 1968 (837). 

On May 6, 1968, Aris ordered lycra spandex material 
in quantities sufficient for commercial production (67, 892- 
3, 901, Ex. 27), and on June 20, 1968, Somark received the 
first shipment of this material from Webco (Ex. 108, 795, 
818). The material was, and had been during the period of 
development, the same Webco fabric shown to Stanton by 


Henry Cohen (245). Aris' first shipment of lycra spandex 


gloves to a customer for retail sale occurred September 18, 
1969 (Ex. 50, 136, 1016). 

During the period of experimentation described 
above, Stanton periodically discussed the glove with the 
Gilberts, sought their comments about its design (47, 48, 
49, 96, 99, 425), and ‘n general kept them informed about 
the product's progress (38, 532-3). More than once 
Stanton gave samples to Mr. Gilbert who then showed them — 


to his wife (102). 


In the summer or fall, 1969, Aris began adverti- 
Sing the glove (31, 136). The advertisements claimed 
that the gloves helped to reduce large veins; made hands 
look younger, smoother and prettier; massaged the hand; 
tended to cause blemishes to disappear; and might induce 


nails to grow longer (Ex. 5-10). 


These claims were not novel in the glove and 


hosiery industry. Well before March, 1968, Fling, a 
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hosiery company, advertised that its support hose would 
relieve fatigue, and would soothe and relax the legs like 
a massage (=x. 000-WWN). Before 1968, Stanton knew that 
such claims were being generally made by hosiery manufacturers 
(257, 1007). Moreover, before the commencement of Aris' 
advertising campaign, Supp-Hose advertised that its lycra 
stockings were the “perfect anst.er" for women with mild 
varicosities; gave "faithful support," relieved leg 
fatigue and comforted the legs. fee. AA CC FE)... OF 
particular interest is the fact that in the early 1950's 
Acme Glove Corporation had advertised its "beautyskin" 
gloves as keeping hands smooth, white and youthful and 
by 1951, Stanton knew of these claims (1005, 1006). Indeed, 
in 1948 and 1949, Avia itseis had manufactured a glove that 
it promoted as having a soothing effect on the hands (41). 
During the period that Aris was developing its 
promotional materials, Stanton discussed his advertising 
ideas with the Gilberts on approximately twelve occasions 
(45, 46, 169). Mr. Gilbert and sometimes Mrs. Gilbert, 
advised Stanton, at his request, of their reactions to 
proposed advertising and packaging plans (69, 139, 166, 
167). The Gilberts also attended press parties for promo- 
tion of the gloves and, at least during one of them, helped 


Stanton by circulating among the guests to stir up enthu- 


siasm for the product (461, 561). Both Gilberts also 
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suggested to Stanton possible names for the gloves (433, 
449) which was marketed under the trademark names IsoToner 
and Hands Beautiful (33). 

Aris has, from September 1969 to date, manufactured 
and continues to manufacture and sell various gloves of 
lycra spandex stretch fabric in substantial volume under the 
trademarks. "Hands Beautiful" and "IsoToner." Aris has 
also marketed a stretch body suit (in November, 197G) (288), 
a chin strap (in the early part of 1971) (291), an eye 
strap (in or about 1971) (288), and panty-hose (in November 
1970) (288), all made from lycra spandex material. The 


body suit stemmed from an idea of Mr. Gilbert's to combinei 


suit 
sale of a cream with a stretch body/(121). Stanton dis- 


cussed this product with Mr. Gilbert, but not with Mrs. 
Gilbert (76). 

On the basis of these facts, Mrs. Gilbert asserts 
that she is entitled to compensation of 8% of Aris' sales 
of Hands Beautiful gloves or, alternatively, the reason- 
able value of the ideas revealed to Stanton on and after 
March 30, 1968. Her royalty claim is based on the agree- 
ment of March 30, 1968. The defendant argues that the 
heveonent is fatally indefinite; void under the New York 
Statute of Frauds; unenforceable because use of some of 
Mrs. Gilbert's promotional ideas would have been illegal; 


and lacking in consideration. We need not, and do not, 
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reach che latter two points because we agree with Aris 
that the March 30th agreement fails to state the terms of 
“compensation with the specificity required under New York 
contract law. 


[ As noted above, the agreement provided that should 


"find this item (Gilbert's) to my 
interest -- I will manufacture it -- 
and give her reasonable return -- 
for the idea." 
While Mrs. Gilbert attempted to extract from Startona 
promise to fix that return at 8% of sales, the parties 
never specified such compensétion orally or in writing. 
The claim for a royalty, therefore, fails because. since 
Aaron would have extended beyond one year it could not 
be enforced unless in writing, N.Y. Gen. Ob. Law §5-701 
(1). This leaves the question whether Mrs. Gilbert can 
recover under the provision of the March 30, 1968 agree- 
ment. Such a provision has been held unenforceabie for 
vagueness under New York Law. Varney Vv. Ditmars, 217 N.Y. 
223, 228 (1946) ("a fair share of my profits"); Bloemner 
Garvin, 120 App. Div. 29, 104 N.Y.S. 1009 (1907) ("fair 


stare of commissions"); Mackintosh v. Kimball, 101 App. 


Div. 494, 92 N.Y.S. 132 (1905) ("satisfactory amount"); 


Mickintosh v. Thompson, 58 App. Div. 25, 68 N.Y.S. 492 


(1901) (“satisfactory amount"). 


However, as the court noted in Varney: 


"In the case of a contract for the 

sale of goods or for hire without a 

fixed price or consideration being 

named, it will be presumed that a 

-yeasonable price or consideration is 

intended and the person who enters 

into. a contract ... is liable .... 

as on an implied contract." 
In Varney, 217 N.Y. at 228, the court allowed recovery on 
quantum meruit by a party who had performed in reliance 
on the contract terms. Accord, Bialostok v. Wilson, 191 
Misc. 385 (1948); United Press v. N.Y. Press Co., 164 N.Y. 
406, 412 (1900). A similar recovery is appropriate here. 
That as of March 30, 1968 Mrs. Gilbert was no longer 
willing to give Stanton business suggestions for nothing 
is evident from her refusal to divulge her idea without a 
written agreement; and that Stanton was willing to pay 
for her services is evidenced not only by his signing the 
March 30th document bt also by his consistent reassurances 
that he would be "fair" to Mrs. Gilbert. 

We turn, then, to a consideration of the items 
for which Mrs. Gilbert is entitled to be compensated and 
for which compensation is due her. This determination must 
be made by reference to the expectations of the parties as to 
what Mrs. Gilbert was to give Stanton in light of the March 


30th agreement. The contract referred to "an item of 


confidence" that had "solely -- originated with her [and] 


is her sole property." The clear import of its language 
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is that Stanton bargained for, and was willing to pay for 
ideas, but only for ideas that were conceived by Mrs. 
Gilbert, novel to Stanton and actually used by Aris. 

Mrs. Gilbert's suggestion of a lycra spandex glove 
does not fit the test. The idea was not novel to Stanton. 
Not only had Stanton been aware of lycra spandex's 
possible use in gloves as a result of his dealings with 
Blue Ridge and Winkler Textiles in the mid-1960's but, 
prior to March 30, 1968, he had ee received from 
Henry Cohen a glove sample of the very type of Iyera 


spandex used in the Hands Beautiful glove. The development 


process of the!glove was well under way by the time Mrs. 


Gilbert revealed her idea. Thus, while it may have been 


novel to Mrs. Gilbert, it was not to Stanton. : 
i 

Nor can Mrs. Gilbert recover for the advertising 
claims that the glove would, among other woncers, massage 
hands, compress veins and increase circulation, for she 
herself admitted that she had disclosed these ideas to 
Stanton Seannuweden with the "night mitten") before the 
March 30, 1968 dinner meeting and without demand or ex- 
pectation of ge ieat ne eee Gilbert's claims as to 
other possible end products which could be made from lycra 
Spandex fare no better. While Aris did manufacture a 
body suit, the evidence establishes nae (ace to 

’ 


do so was Mr. Gilbert's, not his wife's/, and/the idea 
that 


for panty-hose was anything but novel, given the presence 
on the market well prior to March, 1968, of Fling stock- 
ings and Supp-Hose. Finally, Mrs. Gilbert cannot recover 
for the idea of the facial mask, since Aris never marketed 
one. 

On the other hand, the defendant is liable to Mrs. 
Gilbert for her continual advice to Stanton throughout the 
development and promotion of the glove, advice which 
Stanton solicited and often used, and which was given by 
Mrs. Gilbert in clear reliance on Stanton's March 30th 
promise to compensate her. While the March 30, 1968 agree- 
ment may be unenforceable, it is the strongest evidence 
that Mrs. Gilbert expected to be remunerated for any future 
business suggestions she made to Aris. Having solicited 
her'services in circumstances in which she had a right to 
rely on the expectation of being paid, Stanton bound Aris 
and its successor to compensate her for their use. 
Implicit in all contracts, written or implied, is an implied 


covenant of fair dealing and good faith. Van Valkenburgh 


v.. Hayden Pub. Co., 30 N.Y. 2d 34, 45 (1972); Gordon v. 


Nationwide Mut. Ins. Co., 30 N.Y. 2d 427, 437 (1972). 
Stanton breached that covenant and under the circumstances, 
declining to award damages for such services would unjustly 
enrich the defendant at Mrs. Gilbert's expense. Underhill 


Vv. Schenck, 238 N.Y. 7, 13-15 (1924) (Cardozo, J.) . 
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But while Stanton's cunduct toward Mrs. Gilbert 
may not have been the most honorable, it in no way ap- 
proaches the degree of fraud and "high moral culpability” 
necessary to support a claim for punitive damages under 
New York Law. Walker v. Sheldon, 10 N.Y.2d 401, 404-405, 
223 N.Y.S. 2d 488 (1961); see also Caldwell v. New Jersey, 
47 N.Y. 282, 296 (1872); Cleghorn v. New York Cent. .& 
H.R.R.R., 56 N.Y. 44, 48 (1874); Soucy v. Greyhound Corp., 
27 A.B. 20212, 113, 276. 8.¥.8.. 24 273, 275 (3a Bept. 1967); 
Noonan v. Luther, 119 App. Div. 701, 104 N.Y.S. 684 (3d 
Dept... 1907) . 

For the pestene stated iene. we find that the 
defendant is liable to Mrs. Gilbert for the reasonable 
value of her services in advising Aris in connection with 


the development and promotion of the "Hands Beautiful" and 


"IsoToner" gloves, but the defendant is not liable 


otherwise. 


The Court will fix a date for trial as to damages. 


on hed. G. 
New York, New York Va 
May 21, 1975. ALIVE tNaKn 


UlS.Dl dg. 


FOOTNOTE 


Numbers in parentheses refer to trial transcript 
pages. 


RY ONE AOL EE IE OTE LT ee LS ELE TIED 


I}, 


Hi SU 


a 
LL 


|! 


cil 


Ls 


fe vwerae 
tbe Srabirey 


ENDORSESENT 
PoONICE GILBERT, Plaintiff, v. CONSOLIDATED FOODS CORP., 
vefendant. 70 Civ. 4536 


LAGSKER, D.J. 


Plaintiff's motion to amend the findings of fact and 
conclusions of law is denied. 


The findings of fact are not against the weight of 
the credible evidence. There is no rule of law which requires 
a court to accept or reject in toto the testimony of any 
witness and there is ample documentary evidence to support 
the conclusions reached. Having.observed and assessed the 
eredjbility of all witnesses, we refuse to discredit the 
testimony of all witnesses who were called on behalf of the 
defendant simply because plaintiff argues that they were all 
"friendly or beholden" to Aris Gloves or Stanton; but even if 
we were to discount their testimony because of possible 
partiality, we would nevertheless believe that plaintiff had 
failed to meet her burden of proving hy a preponderance 
of the cvidence that her ideas iginated solely with her. 


We also disagrce with Hrs. Gilbert that “The question 
is not whether every part of her idea was new but whether 
the idea as a pa ckhage was valuable to Stanton, and whethe 
he acted upon it.” CUVemorandum at p. 24) As stated in cur 
Garliecr Opinion, the words of (he contract stsell reveal 
that Stanon bargained for an idea that “solely ...-orginated 
WLEA [Mrs Gilbere).' (2x. 1) Therefore, even af trs. 
Gilbert "Sparked" Stanton to begin manufacturing the ate 
Beautiful glove and to cmbark on a major advertising car 
Mrs. Gilbert cannot recover for the value of the idea eee 
because Stanton alretdy knew of and had begun work on a glove 
made of lycra spandex which could be advertised as having 
therapeutic effects. The cases which plaintiff cites are 
inapposite because the contracts in those situations, unlike 
the one in the present case, did not expressly require that 
the idea originate “solely” with the plaintiff. 


LE Es so Ordered: 


Dated: New York, New York M 
a fia ‘@ctober 14, 1975. oe LASKER _ 
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LASKER, D.J. 

Anice Gilbert sues Aris Gloves, Inc. (Aris) for 
damages with respect to an idea for manufacturing a fashion 
glove from lycra spandex material and for promoting the 
glove as having certain cosmetic and therapeutic benefits. 
Mrs. Gilbert bases her claim upon a written agreement and 
on Aris' breach of trust and confidential relationship. 
: A trial was held on the issue of liability. By 
memorandum dated May 21, 1975, the written agreement was 
held unenforceable for failure to state "the terms of com- 
pensation with the specificity required under New York law." 
(Memorandum, p. 10) However, Mrs. Gilbert was held to be 
entitled to recover on a quantum meruit basis for the services 
she performed and which were accepted by Aris. Specifically, 
it was found that plaintiff was not entitled to recover for 
the idea of a lycra spandex fashion glove because the idea 
was not novel; nor was she nubpebed to damages with respect 
to the advertising claims, because she had disclosed these 
ideas without demand or expectation of compensation. How- 
ever, Aris was held liable to, Mrs. Gilbert "for her conti- 
nual advice to Stanton [president of Aris] throughout the 
development and promotion of the glove." (Memorandum, p. 13) 
This conclusion was based on findings that: 

“During the period of experimenta- 

tion ... Stanton periodically dis- 


cussed the glove with the Gilberts, 
sought their comments about its 
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design, and in general kept them 
informed about the product's pro- 
gress. More than once Stanton gave 
samples to Mr. Gilbert, who then 
showed them to his wife." (Memo- 
randum, p.7) (transcript citations 
omitted) 
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"During the period that Aris was de- 
veloping its promotional materials, 
Stanton discussed his advertising 

jdeas with the Gilberts on approxi- 
mately twelve occasions. Mr. Gilbert, 
and sometimes Mrs. Gilbert, advised 
Stanton, at his request, of their 
reactions to proposed advertising and 
packaging plans. The Gilberts also 
attended press parties for promotion 

of the gloves and, at least during one 
of them, helped Stanton by circulating 
among the guests to stir up enthusiasm. 
Both Gilberts also suggested to Stanton 
possible names for the gloves which was 
marketed under the trademark names 
Isotoner and-Hands Beautiful." (Memo- 
randum, pp.8-9) (transcript citations 
omitted) 


A trial was subsequently held on the issue of 


damages. Plaintiffs presented three expert witnesses, Dr. 
Jules Backman, Mr. Gordon Zern, and Mr. Vernon Cowper. De~ 
fendants introduced the testimony of one expert witness, 
Mr. donated Sheerin, and of Stanton. 

On the basis of a hypothetical set of (facts pre= 
pared by counsel for Mrs. Gilbert, her witnesses testified 
that the proper criterion for measuring damages was a 
royalty in the form of a set percentage of Aris' gross sales, 


(ranging from 5 to 10 percent) (Transcript, 64: 122), or 4 


percentage per unit sold (Transcript, 53). On the basis of 
a different hypothetical set of facts prepared by Aris, 
Sheerin testified that the appropriate arrangement in such 
a situation was an hourly fee. Although he noted that such 
fees usually ranged from ten to twenty dollars per hour 
during the years in question (1968-1969), Sheerin stated 
that he believed Mrs. Gilbert should receive a fee at the 
lower end of the scale. | 


We find that neither theory of recovery suggested 


by the parties is appropriate in the case at hand. Plain- 
¢ 


tiff's view that she is entitled to a percentage of gross 
sales is unacceptable. The witnesses who were called upon 
to give an opinion in her behalf were undeniably guaki cine 
in their fields. However, the hypothetical upon which their 
Opinions were based did not conform to the findings of fact 
on the issue of liability. In particular, the hypothetical 
erroneously assumed that Mrs. Gilbert was a major, if not 
the primary engineer behind the development of the glove 
itself and the advertising and promotional campaigns under- 


taken in connection with the sale of the glove. 


By memorandum dated 
October 14, 1975, plaintiff's motion to amend the findings 
of fact and conclusions of law was denied. In.that opinion, 


it was restated that "Mrs. Gilbert cannot recover for the 


value of the idea itself." At the trial on damages, when 


plaintiff's witness,Dr. Backman, was questioned on cross~ 
examination as to his perception of Mrs. Gilbert's contribu- 


tion, he stated: 


* .. &4£ I understood it correctly, 
what they were doing was to attempt 
to market the results of what Mrs. 
Gilbert had done." (Transcript, 42) 


Plaintiff's second expert witness, Zern testified that: 


"... the impression I get from the 
[plaintiff's] hypothetical question 
is that here is a rather vague 
general possibility which nobody has 
developed, or nobody has recognized 
as an important marketing item. And 
at that point certain ideas were in- 
jected [by Mrs. Gilbert] which turned 
these ideas and developmental sug- 
gestions, et cetera, that developed 
this into a marketable product .... 
I am having trouble separating these 
things out, but I do recall that the 
original idea was mentioned in the 
hypothetical ...." (Transcript, 
90-91) 


Cowper, the third expert witness called by plaintiff, also 
testified that when he considered the appropriate basis for 
damages, he took into account the "total newness of the 
idea," (Transcript, 125) and that an important factor in 
reaching his opinion was the assumption that Mrs. Gilbert: 

"kept this thing in the forefront 

of the plans so that it emerged as 

an executive decision to emphasize 

it, to have the salesmen push it." 


(Transcript, 119) 


This view of the matter is at odds with the findings set 
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forth in our memorandum dated October 14, 1975. There we 


rejected plaintiff's claim that she was entitled to recover 
for the value of the idea of a fashion glove made from 

lycra spandex because she "'sparked'Stantor to begin manu- 
facturing the Hands Beautiful glove and to embark on a major 
advertising campaign." (Transcript,125) Thus it appears 
that the assumptions upon which plaintiff's witnesses based 
their opinions were simply not in accord with the conclu- 
sions reached as to the basis of the recovery to which Mrs. 


Gilbert is entitled. Her services, while continuous, were 


not of the character assumed by these experts. 


While we thus must reject the opinion of plaintiff's 


witnesses, it does not follow that the opinion of defendant's 
witness Sheerin, that Mrs. Gilbert be compensated on the 
basis of a ten dollar hourly fee,should prevail. Sheerin 
testified that a ten dollar rate was low in comparison to 
the general rate charged by free lance consultants at the 
time in question; but that it was a fair rate under the 
circumstances set forth in the hypothetical set of facts 
which defendant's counsel posed to him. However, the hypo- 
thetical upon which Sheerin based his opinion, like plain- 
tiff's, did not conform to the court's earlier findings of 
fact and conclusions of law on the issue of liability. It 
Credited Mrs. Gilbert with having rendered the following 


services only: 
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"As packaging, labeling and adverti- 
sing materials were prepared, they 
were often shown to Mrs. Gilbert for 
her comments and reactions. She also 
attended partics given to introduce 
the product to the trade and press, 
and at one party circulated among the 
guests to stir up enthusiasm for the 
product. She suggested possible 
names for the gloves." (Transcript, 
182) 


The hypothetical thus failed to mention an important aspect 
of the advice which Mrs. Gilbert was found by the court to 
have given to Stanton: her suggestions as to the design and 
fit of the glove. It also omitted the fact that Mrs. Gilbert 
made herself available to give such advice whenever Stanton 
requested it. 

Moreover compensation on an hourly basis (at any 
rate) seems inappropriate in the circumstances of the case. 
Although Sheerin testifiea that free lance workers usually 
were paid at an hourly rate, he admitted that project fees 


(compensation for all work done in connection with a product 


without regard to the numbers of hours actually spent) was 


a common arrangement. (Transcript,186) An award cf damages 
on a project basis (i.e., without regard to time spent) seems 
appropriate for several reasons. 

Mrs. Gilbert participated in the development and 
promotion of the Hands Beautiful glove for a period of over 
a year. Puring that time, her services were not rendered 


On any regular time schedule. She met Stanton at dinner, 
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after work or on weekends. No evidence was presented which 
suggested that she kept any record of the amount of time 
she spent in connection with the project and there is no 
reason to believe that she would or should have. Stanton 
continually told her that he wou'’d be "fair" to her with 
regard to compensation and, for this reason as well as the 
wording of her agreement with Aris, she naturally anticipated 
that she would receive remuneration based on the successful 
sale of the gloves. Furthermore, there is no evidence that 
Stanton requested her to keep time records, that he con- 
sidered the actual an of time she spent on the project 
significant, or that Aris normally paid consultants on the 
basis of an hourly fee. 

In fact, when Aris, by Stanton, did hire outside 
consultants to work on aspects of the gloves' production, 
they were not paid on an hourly basis. One such consultant, 
llarvey Chandler, was hired at a monthly fee of $435. to do 
marketing and advertising work, including contact with the 
media and other eoneubtanta. (Transcript, 156) Chandler 
had two or three pcople working with him on the Hands Beauti- 
ful account, but Chandler's fee was unrelated to the time 
he or any of them spent on the project. (Transcript ,157) 

A second consultant, Warren Verrow, was also paid a monthly 
fee, in his case $500. per month. (Transcript,159) These 


arrangements, as well as a third, made with a consultant 


in connection with work done on other products and which 
was not tied to the amount of time spent, (Transcript, 163) 
demonstrate that Avis was more concerned with the quality 
of the work preduced than the number of hours expended, 
and constitute a fair ani reasGnable structure for awarding 
damages to Mrs. Gilbert. 

There remains for determination the precise amount 


to which Mrs.-Gilbert is entitled as a project fee. In 


£ 
this connection a comparison’ the work done by Chandler with 


that done by Mrs. Gilbert is appropriate. The letters and 
memos which Chandler sent to Stanton establish that Chandler 
was responsible for conceiving and developing packaging 
materials and promotional items. Mrs. Gilbert was never 
placed in charge of conceiving such items, but rather was 
normally called upon to comment upon ideas which others had 
presented. However, unlike Chandler or the other outside 
cons nts whom Stanton hired, the advice which Mrs. Gilbert 
gave t.. Stanton wes not restricted to promotion and adverti- 
sing matters, but related to every aspect of the glove's 
development, including some problems with the material used 
to produce the glove and design of the product. Indecd, 
Mrs. Gilbert was like a general consultant who gave advice 
in varied areas including specific areas in whack Stanton 
had hired other outside consultants. Moreover, Stanton re- 


lied upon Mrs. Gilbert to be available for comment and advice 
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whenever he desired. The evidence on the liability at 
trial established that Stanton relied on Mrs. Gilbert to 
work until the project was complete. The at hand availa- 
bility of Mrs. Gilbert's service was clearly a significant 
part of her valye to Aris. 

We conclude that, on the basis of the quality of 
her work, the consistency with which it was rendered, and 
a comparison of project fees paid be Aris to other outside 
consultants whose work was similar to, but not as broad 
in scope as Mrs. Gilbert's, an award of $12,000. would 
fairly and reasonably compensate her for the services which 
she rendered, and that the defendant is liable to her in 
that amount with interest at the legal rate per annum from 
September 18, 1969, the date on which her services terminated. 


1/ 
(Transcript of liability trial, 452) 


Submit judgment on notice. 


Dated: New York, New York 
Maren 16). £976; AP tie | TAS ee 
USD aie 
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FOOTNOTE 


Ls Mrs. Gilbert's testimony was that discussions took 
Place with Stanton "From ‘68 to about when the glove 
came out in '69." The first shipment of the gloves was 
on September 18, 1968. (Memorandum, p. 7) 
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SUPREME COURT OF 'T1li STATE Ol NEW YORK 
COUNTY Oj NEW YORI 
ANNICE GILBERT, 
Plaintiff, 
COMPLAINT 
-against- 
CONSOLIDS TED FOODS) CONF. ), 


Defendant, 
Sie tl recs NTC eS A et MCR a AMMA I a SN a a x 


Plaintiff, by her attorney, Philip Handelman, complaining of the 


defendant, alleges: 


AS AND FOR A FIRST CAUSE OF ACTION 

1, Atali times hercin mentioned, the plaintiff was and stillisa 
resident of the City, County and State of New York. 

2. Upon information and belief, Aris Gloves Inc, (hercinafier 
called "Aris") was a corporation organized under the laws of the State 
of New York, having been engaged in the business of manufacturing and 
sclling ladies' gloves and other products, Subsequent to March 30, | 
1968, Aris was purchased by and merged into the defendant, Coiicoli- | 
L 
dated Foods Corp. 

3. Upon information and belief, the defendant was and still isa 
corporation organized under the laws of the State of Maryland, is en- 


gaged in the manufacture and sales of ladies' gloves and other producis 


through its Aris Glove division, and has a place of doing business in the 
, o 


4. Onor about March 30, 1968, Aris entered into an agreement 
in writing with the plaintiff, wherein it was provided that in considera- 


tion for the plaintiff's disclosing to Aris of an idea which the plaintiff 


City, County and State of New York, 
| 
| 
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had relating to items and products which Aris could manufacture and 
sell, Aris agreed 
(a) to accept such disclosure in confidence; 
(b) not to reveal the matter disclosed for a period of 5 years; 
(c) that the idea was the plaintiff's sole property and originated 
with her, and 
that if Aris decided to manufacture a suggested product, 
it would pay to the plaintiff a reasonable compensation. 
5 5. Pursuant to the aforesaid agreement, plaintiff disclosed to 
‘Aves the idea she had which was, in substance, that the defendant 
should manufacture and sell a hand glove made, at least in part, of 
Lycra Spandex, a fabric manufactured by E.I. DuPont De Nemours & 
Company, or other fabric with similar physical qualities, which fabric 
would benefit the hands of the wearer of the glove cosivaueaty and 
therapeutically by creating a massaging action on the hands and thereb 
depressing and flattening veins, increasing the bleod circulation and 
otherwise have a beneficial effect, keeping the skin on the hands flat 


and smooth; and that Aris should manufacture and sell facial masks, 


socks, body suits, bandages and hose mace, at least in part, of Lycra 


Spandex, which fabric would benefit the wearer of the aforesaid 
products cosmetically and therapeutically in a manner similar to 
that described above. 

G. Thereafter, in violation of aforesaid agreement, and in 
violation of the confidential relationship between the parties, Aris 
and/or the defendant has taken steps to manufacture and sell and/or 


has manufactured and sold gloves, made facial masks, socks, body 


oe eee EE ee Sa: ae I Ne Ht i ee 
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suits, bandages and hose made in part of Lycra Spandex Fabric, 
advertising, publicizing and representing said product to possess 
cosmetic and th rapeutic value as aforesaid, all without paying to the 
plaintiff any compensation whatsoever, which compensation was duly 


demanded by the plaintiff. 


@. Plaintiff ee duly performed all the terms and conditions 
of the said agreement on her part to be performed. 

WHEREFORE, plaintiff demands 

(1) a judgment ie decree directing the defendant to account 
to the plaintiff for all profits received by it on the sale of gloves, 
facial masks, socks, body suits, bandages and hose made in part of 
Lyera Spandex or fabric having similar physical properties, and 
judgment in favor of the plaintiff and against the defendant in an amount 
equal to said profits, with interest from the dates said profits were 


realized by defendant; 


(2) judgment against the defendant in a sum equal to the value 


of the idea described herein at paragraph 5, with interest thereon from 
ihe date when the defendant first commenced the manufacturing of the 
aforesaid products; 

(3) a decree enjoining the defendant from manufacturing gleves, 
facial masks, socks, body Suits, bandages and hose made in part from 
Lycra Spandex fabric; 

(4) punitive damages in the sum of $250, 000; 

(5) costs and disbursements of this action. 

PITLIP WANDIELMAN 
Attorney for Plaintiff 
Office and P.O. Address 
360 Lexington Avenue 


New York,’ Ns ¥.) 10017 
Tel. No. 682-9180 
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SUNLTED STAILS DISTRICE Counr 
P SOUT DLSTRICL OF NEW YORK 


H e 
ANNICE GILEERT, 


| ; 
Platnerec, 
| -apalnst~ 

‘ CONSOLIDALED FOODS CORP., ANSWER 


Defendant, 


Defendant, Consulidated Foods Corporation, by its 


attorneys Ropers Hoge & Hills, answering the Complaint herein: ' 


| 
AS A FIRST DEFENSE 
1. Alleges that the Complaint fails to state a 


claim upon which relief can be granted. 


2. Denies knowledge or information sufficient to 
| form a belief as to the truth of any of the allegations set 
| forth in Paragraph 1 of the Complaint. 


3. Denies that Aris Gloves Inc. was a corporation 


| organized under the laws of the State of New York and that 


, : 
; Lt was engaged in the business of manufacturing and selling 
| 


products other than Lladies' gloves and, except as so denied, 


; adaits the allegations set forth in Paragraph 2 of the Com- 


plaint, 


| 
: 


os ae: See eet erenetne  ceneaieetneegiononbaipee 
hte as a me eae 
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4. Aivoren shat defendant docao not have in its | 
possenston any written agreement between Lt and plaintiff£ 
and, for that reanon, denics ‘ asuvewitan tie information suf- | 
ficient to form a belief as to the truth of any of the \ 
allegations pet fexth in Paragraph 4 of the Complaint. | 

5. anics all the allegations sect forth in 
Paragraph 5, 6 and 7 of the Complaint. 

AS A THIRD DEFENSE 
6. Alleges that the alleged agreement between 


| Aris and plaintif£ is null and void duc to failure of con- 


gideration.* | 
r } 


WHEREFORE, defendant demands judgment dismissing 


a 
the Complairt and awarding defendant its costs and dis~ oe 
| | § 
| bursements herein. | g 
os 
kG 
ROGERS HOGE & HILLS | RI 
ye i 
AZ (ss : i ‘ 
By. (c\: eae Sh. ee a : 1 
A Member of the Firm i 
Office- and Post Office Address ; 
90 Park Avenue 
New York, New York 10016 } 
687-2120 
| 
{ 


AS A FOURTH DEFENSD* 


7. Alleges that the alleged agreement 
upon which plaintiff seeks relief herein is 
void pursuant to §5-701 of the New York 
General Obligations Law, commonly referred 
to as the Statute of Vrauds. 


*As amended pursuant to order dated July 1, 1974. 


ct 


STAT DISVRIC? counr 


AGICE CLLEERT, 


PIatnci 7s, 
70 Civ. 4536 (MEL) 
~against- 
. NOTICE OF 
CONSOLIDATED FOODS CORP., CROSS-APPFAL 


Defendant. 


wee eee X 


Givens that Consolidated Foods 


Corporstion, ths defendant above named, hereby cross~appeals 


to the United States Court of Appeals for the Second Circuit 
from those portions of the memorandua decisions herein 

Gated liny 21 and October 14, 1375 and March 16, 1976 ana 
from the Final judgment entered herein on Apert 12,3976, 


whica grant plaintiff relief herein. 


Dated: Hew York, New York Yours, etc., 
oy 21, 1976 
ROGERS TiOGE & HILLS 
é \ 


for piefendant 
Consolidated Foods Cornoration 
99 Park Rvenue 
ew York, iiey York 10016 
(212) 953-9290 


Philip vancelman, “sq. 
360 Lestagten Avenue 


BEM) MO eae (LOI LOOLT 


ACeormay) Loy Plaine’ 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ANNICE GILBERT, 10 Civ. 4536 ( MEL ) 


Plaintiff, 


ar PRE-TRIAI, ORDER 


CONSOLIDATED FOODS CORP., 


Defendant. 


On Novembe) , 1974 the attorneys for the partics appeared 


before this Court at a pre-trial conference, and the following actions were 


Set cation dca wil iment nt ttc ital tn RO LE TR 


taken: 


1. The pleadings consist of the Complaint, the Answer, and 
an amendrnent to the defendant's Answer made pursuant to the defendant's 
motion and subsequent Order . Defendant asserts that there is an issue 
as to illegality of performance of the alleged agreement, and if necessary, 
secks to ainend its Answer to ailege such a defense. Plaintiff opposes 
such an amendment. 

2. The parties agreed that the trial of this action should be 
based upon this Order and upon the pleadings. 

3. The parties stipulated that the following facts are not in 
disputc in this action (cach party reserving the right to object to the 
materiality of any such s 

au. Plaintiff, Annice Gilbert, (herein Mrs. Gilbert) is a 


resident of the City, County and State of New York. 
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b. Defendant, Consolidated Foods Corporation (herein 
Consolidated) is a corporation organized and existing under the laws of 
the State of Marylind with its principal place of business in Chicago, 
Dilinois. 


c._ Plaintiff's claim herein is for breach of contract and 


Sere al 


breach of trust and confidential relationship, with respect to an idea 


March 30, 1968, Plaintiff sccks recovery of the value of her alleged 


. 


idca, an accounting of defendant's profits and punitive damages in the. 


ee eae 


ae 
mount of $250, 060. 

d. Aris Gloves, Inc. was a corporation organized and 
existing under the laws of the State of California, with its principal place 
of business in New York, New York. On or about July 1, 1969, it was 
acquired by Consolidated and since then the business has been conducted 
as the Aris Gloves Division of Consolidated (said Aris Gloves, Inc. and 


Aris Gloves Division herein collectively referred to as Aris), 


e. The President of Aris now and since 1958 is Lari 


Stanton (herein Stanton). 


f, The husband of the Plaintiff is David Gilbert, 


{ 
allegedly disclosed by plaintiff pursuant to.a written document dated 
| 
| 
| 
i 
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4. Plaintiff's contentions are set forth in plaintiff's proposed 
findings of fact and conclusions of law and plaintiff's Pre-Trial memor- 
andum submitted herewith. 

a. Defendant's contentions are contained in its proposed 
findings of fact submitted herewith. 

5. ‘he exhibits which cach party now expects to offer at the 
tria) are those identified in a stipulation to be filed by the partics. 

Should any party hereafter decide to offer additional exhibits, prompt 
notice of that fact shall be given to cach party and to the Court by serving 
and filing a supplemental memorandum. The supplemental memorandum 
may be ina short form statement filed with the Deputy Clerk for calends 
unless served at trail, in which event it is to be filed with the trial Judge. 
It shal] set forth the reason why the exhibit was not h erctofore identified. 
No exhibit may be offered at trial unless identified in the aforesaid 
stipulation or ina pre-trial memorandum. 

a. The parties agree that the docu:ents which are listed 
in the aforesaid stipulation, are authentic, but each party reserves the 
right to object to the admissability of such document on the grounds of 
materiality , relevance, heresay rule, or any other rule. 

6. The parties agree that the witnesses whom each party now 
intends to call are as follows: 

ror plaintiff: 

LARI STANTON 

ANNICE GILBURT 

DAVID GILBURT 

GELA GAMBLE 


WDWARD WHITE 
JULIA TECTOR 
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For Defendant: 


LART STANTON 

HENRY COMEN 

FRANKLIN TAUGB 

DIANE LEVINE 
LAWRENCE KRAMOS 
MARGARET KRAMOS 
HARVEY CHANLER 
ANDRIEEW J. GRAHAM 

MS. ERNESTINE WINKLER 


Should any party hereafter decide to call any additional 


. witnesses, prompt notice of their identies shall be given to cach of 

the parties and to the Court by serving and filing a supplemental memor- 
undum. The Supplemenial memorandum may be ina short form 

ment filed with the Deputy Clerk for the calendar unless served at trial 

at which time it is to be filed with the trial Judge, and it shall set forth 
the reasons why the witness was not theretofore identified. No witness 
may be called at trial unless identified in the stipulation or a memor- 
andum. 

7. The plaintiff at this time expects to require three days of 
trial. Defendant at this time expects to require three trial days. 

8. The Court shall first try the issue of liability, and if the 
defendant is found liable to the plaintiff, a trial on the issue of damages 
will then be held. 

9. The issucs to be tried ts the liability stage are formulated 


by the Court (with the consent and agreement of the parties) as follows: 
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A, Issues proposed by Plaintiff, 


1) Is the document dated March 30, 1968 a valid and 


binding contract, or, as Defendant contends, invalid for failure of consider- 


ation and uncnforceable because it allepedly lacks essential clements and 


ella 


is thus indefinite and because it is allegedly barred by the Statute of Fraud 


+ 


2) What was the idea revealed by Mrs, Gilvert pursua 


to the alleged agreement ? 


3) Was the idea disclosed by Mrs. Gilbert of value fe 


the Defendant, thereby constituting valid consideration for the agreemeit ? 
d oS b 


4) Did Defendant uvilize the idea revealed by Mrs. 
Gilbert pursuant to the alleged agreement without paying her a iS 


return" for it and thus breach the contract of March 30, 1968? 


°5) Which, if any, of the promotional] ideas given to 


Defendant by Mr. and Mrs. Gilbert were used by Defendant and were thcy 


covered by the alleged agreement? 


6) Did a relationship of trust and confidence between the 


( 


Plaintiff and Defendant arise from the agreement of March 30, 1068, and, 


without paying to her the reasonable value of the idea, as agvecd? 


if so, did Defendant breach that relationship by utilizing Plaintiff's idea | 
| 


7) Did the piurlics agree on March 30, 1968, or thereafter, 
that a "reasonable return''for Plaintiff's idea was 8% of Defendant's gross 


sales of the glove, body suit and other products manufactured and advertised | 


in accordance wilh the idea? 


e 
: 
| 


| 
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8) Is the Defendant liable for the reasonable value of 


her idea? 


9) Is the Defendant liable for 8% of Defendant's gross 


sales of the "Mands Beautiful" glove and the body suit? 


3B. Issues proposed by Defendant. 


1) Is the document dated March 30, 1968 a valid, complete 


and binding agreement or, as contended by Defendant, invalid for failure 


of consideration and unenforceable: . = 
{a} because it lacks essential clements and is 
thus indcfinite ? 
(b) because it is barred by the Statute of Frauds? 


(c) by reason of illegality of performance ? 


2) What was the ‘item of confidence" or "idea" reveaied 


by Mrs. Giibert pursuant to the alleged agreement? 


3) Was the "item of confidence" or "idea" revealed by 
Mrs. Gilbert pursuant to the alleged agreement: 
(a) novel and original? 
(b) conerete? 
(c) in fact confidential? 


(d) of valuc to Defendant? 


4) Did Defendant manufacture the “item of confidence" or 


"Idea" revealed by Mrs, Gilbert pursuant to the alleged agreement? 


| 
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5) Which, if any, of the promotional ideas used by Defendant 


originated with plaintiff? 


7) Were the promotional ideas which originated with Mrs. 


Gilbert: 


(a) novel and original ? 
(b) concrete ? 


(c) of value to defendant? 


8) Were said promotional ideas valucless because their 


utilization by defendant would be in violation of law? 


SO ORDERED 


¢ 


6) Were said promotional ideas covered by the alloged agreement 


enn nn 


STANTON - Direct 


LAR FT STANTON, called as a witness by the 
plaintiff, being first duly sworn, testified as 
follows: 

DIRECT EXAMINATION 

BY MR. HANDELMAN : 


Q Mr. Stanton, you are the president of Aris Gloves? | 


| 
| 


Q How long have you been president of that company? | 


A That is correct. 


A I think approximately since 1960, ‘61, ‘62, there- 
abouts. 


Q Before you became president you were connected 


with a company for a number of years? 


Q As a matter of fact, was it your family‘s 


company? 


A That is correct. 


[3] 

A That is correct. | 
| 
| 
| 
| 


Q For how many years were you connected with Aris Glove 
before you became its president? 


| A I was employed by Aris Gloves starting in 1949. 


—— 


Sia 


2 | Q After March 30th, did you have any discussions Y 
[19}}' 


with Mrs. Gilbert and Mr. Gilbert about the idea which she 


MR. HANDELMAN: It is not the night glove, your 


| 
4 | gave you on March 30th? | 
3 | A Yes. | 
6 | Q When was the first time? Well, you had some 
7 discussion with her on the 30th, didn't you? 
8 A Correct. | 
9 Q And when after March 30th did you next have any 
10 discussion with her and Mr. Gilbert about that idea? 
1] THE COURT: Shall we call the idea the night : 
12 glove? | 


THE COURT: All right. 
What was the.idea that she did give 


March 30th? 


‘18 THE WITNESS: This is what I say. The idea 


she gave me on March 30th was the night mitten glove made 
from power net. 
21 Q That is the idea she gave? 
A That 1s ‘correct. 

THE COURT: From power knit? | 


THE WITNESS: Power net. 


RB YB R 


Did she ever say to you that she had found the 


perfect material for you to make a stretch glove that would 
have therapeutic qualities? 

A No. 

Q never said that? 

A 


Q never discussed anything about therapeutic 


qualities? 


A Can we discuss the March 30th meeting now, Mr. 


Handelman, is this what you are referring to? 

Q Yes, start with the March 30th meeting. 

A On the March 30th meeting the only idea that she 
divulged at that time was a power net material that would 


flatten the veins in the back of the hand. That was the 


only idea that she gave me that evening. 
— 


* * * * 


| Cee these ideas which were discussed in your 


advertising or mentioned in the advertising about these 
quaiities, did you discuss those with the Gilberts? 

A Could we be more specific, please? 

Q Referring to the advertising material, without 
going into each one separately, but this mass of advertis- 


ing material which referred to ideas of hand-softening and 


ova 


helping circulation and the like, were those discussed, [45] 
were those specific things discussed with the Gilberts? 


MR. STOCKELL: Objection. 


Your Honor, we won't object to a question as to 


Mes. 
what was discussed with — Gilberts but we do not see 


what was discussed with Mr. Gilbert is relevant to the 


There is only one plaintiff. 

THE COURT: Sustained. 

The fact there is only one plaintiff does not 
mean discussions with her husband might not be relevant; 

I don't know. 

Did you have any discussions with Mrs.Gilbert 
with regard to the material or the terms used in the ad- 
vertising that has been put in evidence here today? 

THE WITNESS: The only claim that I discussed-- 

MR.HANDELMAN: Would you read his Honor's question, 
please. 

(Question read.) 

THE COURT: Before the ads were prepared, did you 
have any discussions with her about either the specific 
material in them or the terminology used? 

THE WITNESS: very infrequently. 


THE COURT: Will you tell us what occurred during 
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those conversations? [46] 
fa) How infrequently? 
A I would say maybe I discussed the claims or the 
advertising maybe once or twice _— Mrs. Gilbert. 
THE COURT: And whenwould those cone or two times 
have been? 
THE WITNESS: I would say probably in the end of 
1968 or early 1969. 
THE COURT: Do you want to pursue the question? 
Q Isn't it a fact that these advertising ideas were 
a matter of frequent discussion between you and Mr. and 
Mrs. Gilbert? 
MR. STOCKELL: - Objection. 
THE COURT: Sustained. 
Let's stick to Mrs. Gilbert for the moment. 
With Mrs. Gilbert? 


No. 


MR. HANDELMAN: Your Honor, may I come to the 


THE COURT: I think you can speak openly here. 
There is no jury or anything. 

What is your position? 

MR. HANDELMAN: J don't thinb. Limiting it, as 


your Honor stated yourself, they were husband and wife and 


ova 


they were closely associated in this. He was the one who 
introduced her originally to Mr. Stanton. [47] 


THE COURT: Why isn't he a plaintiff? 


MR. HANDELMAN: The fact that he does not contribute. 


maybe to an idea but her idea is no reason why he should be 
a plaintiff necessarily. 


THE COURT: Let Mz. Gilbert come and testify 


that what Mrs. Gilbert said was her idea then. 


MR. HANDELMAN: Can we say subject to connec- 


THE COURT: I would rather not have it subject 
to connection, no. 
(@) As a matter of fact,before vou got this advertis- 


ing out, you had various samples made of the gloves, did 


you not? 


A Yes, PF aia. “We did. 
Q That came first, didn't it? 
A That 2S correct. 


Q And did you send samples of the gloves as they 


progressed to Mrs. Gilbert? 

A I think there was one sample or maybe two samples 
that we had given to Mrs. Gilbert. 

Q And did you-- 


THE COURT: That was before they were actually 


merchandised) I take it? 
[48] 
THE WITNESS: That is correct. 208 

THE COURT: What was ycur purpose in doing that? 
Was that on your instructions? 

THE WITNESS: I think we were friends and I sent 
them to her ne she was a friend and she knew about the 
glove. 

THE COURT: Did you ask her to respond in any way 
to them or react to them or perform any service for you in 
connection with them when you sent them to her? 

THE WITNESS: I probably said,"What do you think 
of them, what is your opinion of them?" 

THE COURT: Do you recall receiving any response 
to that question? 

THE WITNESS: Yes. 


THE COURT: What was it? 


THE WITNESS: She didn't like them actually. She 


did not like them because they made ridges on her hand. She 


said the fingers were too short. She criticized the thumb. 
She wanted us to make what is called in the trade a circu- 
lar net seamless glove which would not leave any ridges 

On the hands,and a glove we had given to her and the qlove 
that we always manufactured and still do today is what is 


called a cut-and-seam clove. It has seams throughout. | 


~ a 
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She was not really impressed at all about the 
[49] 

Did she criticize the length of the fingers? 


I believe at one time she did, yes. 


Q And did she criticize the way the thumb was set 


into the glove? 
A She wight have but I doen't recollect. 


Q As a matter of fact, wnen she made those criti- 


cisms, Gidn't you go back to the maker of the samples and 
have new samples made? 
A For a long period of time there was a lot of ce- 


velopment work in the developing of the proper sizes for 


that qlove and I can't say specifically that any suggestions 
she made were incorporated. 
Q Can you say that they were not? 


A I can't say if they were or they were not. 


Basically her criticism of the glove was that they made 


ridges on the fingers and she wanted to see if we could 


not make what we call a seamless glove, which is impossible 


for us to make. 
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| HE courT: can you tell me in just a few [69] 


words the extent to which you submitted proposed promotional! 


material to Mrs. Gilbert for her reaction before it was | 
| 


actually used? 


six days on this case, gentlemen, and I want to cut it down, 


' 
H 


There is no reason why we s-hould have to spend 


get to the heart of it. 
THE WITNESS: I never submitted directly to 
Mrs. Gilbert any proposed advertising. 


THE. COURT: What did you submit to her? 


THE WITNESS: David Gilbert was a personal 
friend of mine and I was interested to get his suggestions 
that he might have and, frankly. I asked many other people 


their suggestions as to are we going in the rignt direction 


in our advertising. 


So he was just one of the many people that [70] 
gave us his idea as to what they thought about our adver- 
tising thrust. 

THE COURT: Thank you. Do you want to ask 
further questions? 

BY MR. HANDELMAN: 
Q Isn't it a fact, Mr. Stanton, that you sent 
not only the advertising materials but the samples so 


that you could discuss this matter that you stated was 


of great interest to all three of 
A Samples of what? 
Q Samples of the gloves about to be promoted. 
A I sent at one time through Pavid Gilbert to 


Mrs. Gilbert several pairs of samples to try,yes. 


* * * * 

Q When you went to that meeting at the Right Bank 
on March 30, 1968, you knew that you were not going to 
get the idea unless you agreed to pay something? You 
knew that in advance, didn't you? 

A That is. correct. 

And you knew that how? 


Because either Mr. Gilbert or Mrs. Gilbert told 


And did you know that it was 
was going to give you the idea? 
A XeS« 


Q What did you consider was the function of Mr. 


Gilbert in any of those meetings? 


A He was a friend and an impartial observer. 


Impartial ohserver. But you didn't consider 
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that he was the one that was going to give you any ideas, 
did you? [79] 
A No. 


Q And when you signed that agreement and when you 


said, "I will pay you" -- you said that verbally too, didn't 


you? 

A I said that, correct, “I will pay you 4 reasonable 
amount for an idea you are about to give me." 

Q That was even before you signed the agreement, is 
that right? 

A That.’s ‘correct. 

Q And you repeated that frequently in the course 
of your relationship with Mrs. Gilbert and Mr. Gilbert? 


A I said, “Anice, I will always be fair with you. 


Don't worry." 

Q Did you say that after she gave you the idea? 

A That's correct. 

Q And then you said that after you started making 
samples, didn't you? 

A That's correct. 

Q And you said that after you started getting the 


advertising out, didn’t you? 


i A That's correct. 


Gla 


Q I show you 37 for identification and ask you 
what that is? (95: 
A This is a Lycra Spandex glove. 
Q It's a sample glove? 
A Yes. 
Q About when was that made? That $26) 2f von 


know. 


A I would say maybe towards -- I would say it 


was somewhere early in the trials, perhaps May 1968. 


And did you discuss that sample with Mrs. Gilbert? 
A I think I did, yes. [96] 
Q T show you 38 for identification and ask you 
what that is. 
This is a Lycra Spandex glove or a Spandex glove. 
Another sample? 


This sample, Mr. Handelman, seems to be much 


THE COURT: The question is whether it is a sample, 


| 
THE WITNESS: It is another sample. | 


Would that be an earlier or a later sample? | 
I don't really know, Mr. Handelman. 
Did you discuss that one with Mrs. Gilbert? 

A I don't recollect actually. 

Q Now, on this one that you do recollect, 37 for 


identification, can you tell us what the discussion was? 
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| A Well, it was rather obvious that I didn't need “s 
too much discussion, that the glove was too short. It was | 
a children's glove and the fingers were too short. It was 
rather obvious, 

TNE COURT: That is not the question. The question 


is what did you talk to Mrs. Gilbert about with respect to 


that glove? 


‘THE: WITNESS: I don't recollect the specific 


conversation but I assume she made some comment on it but 


THE COURT: Apparently you do recall that you 
talked to her about that glove, is that right? 
| THE WITNESS: Yes. 
THE court: But you don't remember what the 
discussion was? 
THe WLETNESS: No. 
Q By the way, this discussion that you had with 
Mrs. Gilbert about 37 for identification, this sample glovel, 
was that after March 30, 1968? 
A I would say so, yes. 
Q I show you 39 for identification and ask you, sir, 
what is that? 
A This is a Lycra Spandex glove. 


THE, COURT: Are we going to have any more of 


! 
| / 
[97] 
I don't recall specifically what. 
t 
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MR. HANDELMAN: Just a few more, your 

THE COURT: Let's move along. 
of time for this routine stuff. 

I assume the question is did you discuss that 
With Mrs. Gilbert? Let's a bycra Spandex glove. 


TUE WLINES Ss Mayhe I can clarify something. 


There were onc or twe conversations, several conversations 


with Mrs. Gilbert as far as the samples I sent to Pers cau 


mA TR SF 


I don't at this time recollect her conversations each time 


VET IX 


for each sample. 
THE COURT: I can understand that. I can 


understand in the sense that it's a human characteristic 


not to remember everything in detail but Mr. Handelman is 


entitled to ask you the questions he asks. 


You did seem to remember that you did discuss 
Exhibit 37 with Mrs. Gilbert€ and © would like to ask you, 


first of all, whether I am correct in understanding that 


tM ee eee ie ee Sg ae ee 


you do recall discussing that one, because you did say so? 


THE) WLOUNESS:: Yes, T do (recollect, “your Honor. 


THE COURT: What is there about that which makes 
you fairly clear that you discussed that item with Mrs. 


Gilbert but you can't be sure about the others? 


a ee a ING PRT i Tt 


THE WITNESS: Well, I think one of her comments) 


a 


was that the fingers were too short and I recall her 


saying that. That is, that. the fiinqers were teo short, 


your Honor. 
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THE COURT: Okay. t 
| [98] 
2 22 (9) Didn't you also tell us that the fingers on 38 
23 were too short? ; 
, 
| A This glove has been washed an awful lot andI ; 
25 | really can't tell from this qlove. 
; 
| . 2 
2 Q It's been washed? | 
ao [99] | : 
3 A It looks like it's been washed. | 
y THE COURT: Can we sum it up? It's perfectly | : 
i 
5 satisfactory to both sides if we do sum it up and Mr. ‘ 
: G Handelman can tell me if he wants to go farther. | 
7 As far as the sample of the gloves is concerned | 
8 you did discuss some of them with Mrs. Gilbert and you 
9 can't remember which oncs? 
10 THE WITNESS: That 1s correct. } 
és | 
aa ll THE COURT: Except that you seemed to remember | 
f ! 2 
12 37? { 
? 
ae a 13 THE WITNESS: Correct. | 
7 14 THE COURT: And you did, did you -~- and correct me | 
15 if I am wrong -- also furnish her with samples? | 
; | 
“ete 16 | THE WITNESS: That is correct, your Honor. 
it 4 
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Do you remember with respect to this exhibit, 
which is 40 for identification, that you sent it to Mr. 
Gilbert rather than Mrs. Gilbert, is that what you are 
saying? 

THE (COURT: He said he might have given it 
Mr. Gilbert but he doesn't recollect giving it to Mrs. 


Gilbert: ‘is that correct? 


THE WITNESS; That is correct. 


pont 
} 
eee. 


a9 


Q What is there about that particular exhibit that 
makes you say that you didn't give it to Mrs. Gilbert but 
you gave it to Mr. Gilbert or might have given it to Mr. 
Gilbert? 


A It was basically that my contact was with Mr. 


Gilbert. 


Q When you gave samples to Mr. Gilbert -- 
THE COURT: Let's have one lawyer do the question-| 
ing. If you want to write a list of questions that you 


want Mr. Handelman to ask, all right. 


Go ahead, Mr. Handelman. 
Q When you gave the samples to Mr. Gilbert did you 
give them to him with the idea that Mrs. Gilbert would have 
an opportunity to examine them and discuss it with you? 


A In this particular instance I don't recollect 


TT i Ameen recent HEN OR EET ENO ETERS OE SORE ET CS Re RITE OCS Pa KIO ROT ORL IE CINE ER OPE IORI ee PK 


& 
8 
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why the sample was made up. fT assume i was mace up . 
eee Fars 
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because we were trying to emulate a suibhose panty hose or 


panty hose -- or Suphose hosiery which was the big rage 


ae ‘thats time) and strby!)/\r2s 


Q I understand that, but what I asked you is when 


you gave these various samples in some cases to Mr. Gilbert, 


wasn't it for the purpose so that the three’ of you could | 


discuss the merits or failings, of any Of these: objects? 
' 


A I think we should go over Exhibit by Exhibit [102] 


because it's a broad question. 


heart of this matter, if I can. If there are qualifica-~ 


THE COURT: I really would like to get to the 
tions you want to give in the answer to the question, | 


then qualify it. 


Mr. Stanton, would it be a fair statement to say 


this: Your contact was basically with Mr. Gilbert? 


THE - WITNESS : Mes) 


THE COURT: As far as the gloves were concerned, 


those you did submit samples of to Mrs. Gilbert? 


THE WITNESS: Correct. 
THE COURT: As far as the other items, particularly 


items relating to men-like socks and jockey shorts and 


the items you say Mr. Gilbert's 


especially, of course, 


friends were interested in, you submitted to Mr. Gilbert. 
But I assume that you didn't tell him, "I don't want you 


to show this to your 


wite”, or “I don‘t want to Hear 
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I assume your normal expectation might have 


been that he might have spoken to his wife and reflected | ‘ 


her views? 


THE WITNESS: 


Yes. 


THE COURT: But, on the other hand, you didn't 


say, "Please be sure to talk to your wife and let me know 


3 what she has to say"? 


THE WITNESS: 


That is correct. 


5 Q When you tell his Honor that vour contact was 


6 basically with Mr. Gilbert, isn't it a fact that you met 


ae with Mrs. Gilbert frequently each week during that period? 


THE COURT: During what period? 


During the period of March 1968 through 1969? 


No. 


Didn't you have dinner with the Gilberts? 


12 THE COURT: I, would like to distinguish this. 


First of all, did you ever have any meetings with Mrs. 


14 Gilbert alone about these items? 

15 THE WITNESS: I only met with Mrs. Gilbert once. 
16 THE COURT: Alone once? 

18 


we bumped into each other by coincidence. 


19 THE COURT: Did you ever have an arranged 


| 
7 THE WITNESS: Yes. It was at a restaurant | 
| 
meeting with reqard to business, of course, with Mrs. | 


21 Gilbert alone? 
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fees 
THE WETNESS: The only one was in April 1830, 


and I don't recall the specific date. But there was a 


meeting at that time in April 1970. 


THE ‘COURT: And what was the subject of that? 


THE WITNESS: The subject of that was to 
consummate the amount that we were qoing to pay Mrs. Gilbert 
for the idea she was going to have given us, which was 
for the flattening of the veins in the back of the hand. 
THE COURT: Are you Sauian except for that 
meeting you have never met with Mrs. Gilbert on business 
matters alone? 
THE WITNESS: | Thatrs correct. 
Q Did you have dinner with Mrs. Gilbert and Mr. 
Gilbert? 
A Yes; did, 
(@) Did you go on vacations with them? 
A I think we went on a vacation once or perhaps -- 
it could conceivably be twice. 
THE COURT: I am perfectly aware that there 
was a fair amount of intercourse between Mr. Stanton and 
Mr. and Mrs. Gilbert socially and otherwise. 
Q And when vou had dinner with Mr. and Mrs. Gilbert 
did you discuss this glove? 


A Yes, we did. 
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Q As a matter of fact at that time between March 
1968 and the end of 1969 the Nands Beautiful glove was 
the most important thing in your life, wasn't it? 


A I would say no. 


0 Coming back to your meetings with Mr. and Mrs. 
Gilbert, do you remember making the following answers to 


the following questions, Page 194: 


a9) Well, by that I mean are these samples that 


you had made up? 
Ps Correct. 


"9 Would you say that you turned these over 


to Mr. or Mrs. Gilbert? 


"A t turned it over to Mr. Gilbert, yes. 


*O Well, by. that I mean are these samples that ' 


you had made up? 
"A Correct, 


"Q Would you say that you turned these over 


to Mr. or Mrs. Gilbert? 


"A I turned it over to Mr. Gilbert, yes. 


wha Re at ab los. 8 alli oi be ch ab®ausbd Weis 


"Oo On one occasion or more than one occasion? 


“A From time to time. 


[110] 
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"0 When you turned each one over to Mr. Gilbert 
did you elicit his coruents about them? 

"A Yes." 

Going to Page .200: 

*O Is it also true that you may have told Mr. 
Gilbert to show these samples to Mrs. Gilbert? 

"A yes," 

Do you remember making those answers to those 
questions? 

A Yes. 

Let me show you Exhibits 41 and 42 -- 

MR. SWIRE: Would you read the next question and 
answer as well? 

THE COURT: You can read it, if vou want. 

MR. SWERE: "'O Did you ever have any conversa- 
tions with Mrs. Gilbert in which she told you of her 


reaction to these samnles? 


"A Not that I can recollect." 
Q r show you Exhibit 41 for identification and ask 
you what that is. 
A: Looks like part of a glove. 
9] Is that the same as this Exhibit 51 for identi- 


fication? 


THE COURT: It is not in the same condition, 


obviously. What do you mean by, is it the same? 


Via 


MR. HANDFLMAN: Same material. 
THE COURT: Is.it the same materiai? 


THE WITNESS: Yes, it is, vour Honor. 


(9) I show you Exhibit 42. Is that also the same 


material? 
A Yes po Lt vs: 
Q On this Exhibit 42, do you notice a curling here? 
A Yes, 1 do: 
(9) Did you ever have any Giscussions about that 
curling with anyone? . 
A Yes, we did. 
(9) What was the discussion on that? 
Well, I think we discussed the curling with - 
THE COURT: Who is "we"? 


THE WITNESS: I discussed the curling with 


David Gilbert. There could have been -- there probably 


were discussions with Mrs. Gilbert on the curling. I 
discussed it with Somark Gloves, the manufacturer of the 
glove. I also discussed it with Webco, the manufacturer 
of the material. 
Q What was the discussion? 
THE COURT: He has talked about five different 
discussions. 


MR. HANDELMAN: No,it is limited to curling. 


{112} 


za 


THE COURT: X%ut he has talked about five different 


people he talked to. 


Q Were any of these people -- 


THE COURT: I think that we should specify. 

Q What was the discussion with Mrs. Gilbert about 
the curling? 

A At the beginning we wanted to eliminate the 
curling because it was most difficult to manufacture gloves 
from this curling material. 

THE COURT: That doesn't tell us what you talked 
to Mrs. Gilbert about. 

9 What did you say? 

A I might have asked her how to eliminate the 
curling. 

THE COURT: Would she know? 


THE WITNESS: I probably asked a lot of people, 


and she was one of thom. 

THE COURT: Do you remember anything else you 
talked to her about as to the curling, as to the material? 
THE WITNESS: No, I don't vour Honor. 

Q When you discussed with Mrs. Gilbert about this 
curling, where was that discussion? 
A I can't tell you specifically.’ I woulda imagine 


it was at one of our dinner meetings. 


THE COURT: I am not interested in what you 
imagine. De you mean, when you use that word, there was 
“a good likelihood -- 


THE WITNESS: That it was at a dinner we had 


together, your Honor. 


Q Can you fix the time? 
A No, I can't, except I would say it probably 
would be maybe June, July 1968. ° 
Q When you spoke to Mrs. Gilbert at dinner in 
June or July 1968 about the curling, was that before you 
had had discussions about the curling with other people 
after? 
THE COURT: What difference does it make? 
MR. HANDE’.MAN: If your Hone~ will bear with 
me, it makes a great difference. 
A I would assume the first discussion I had with 
the curling was with Somark Gloves, the manufacturer -- 
THE COURT: I hate to be fussy as a lawyer, 
is that a pure assumption and, if so, explain why you 
assume that, or is that a way of saying you believe you 
did speak to them first. 
Me - STANTON: 
THE.O8RT: I can't tell you, your Honor, 
if Somark was the first person I spoke to or not, no. 
Q When was your discussion with Somark Gloves 


with respect to that? 


[114] 
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j } i s conducted 
A Generally speaking, any »usiness was c 


over the phone. 
But it was around the same period of June or 


9 


July, 1968? 


A I would say probably starting January, February |115 


of 1968, when we received the first cutting. 

THE COURT: It was still bothering you in June? 

THE WITNESS: That is correct, your Honor. 

THE COURT: I am a little confused, Mr. Stanton. 
You said that you couldn't remember whether you spoke to 
Somark before you spoke to others about the curling, but 
you didn't Speak to Mrs. Gilbert about this material at 
all, obviously, until ‘arch of ‘68. 

TH WITNESS: That is Correct. 

THE COURT: Therefore, if you spoke to Somark 


about it in January of 1968, you must have spoken to 


them about it first. 

THE WITNFSS: That is correct. That was my 
answer but he wanted me to be extremely precise -- 

THE COURT: I wanted you to tell me whether you 
spoke to Somark before speaking to Mrs. Gilbert or not. 

THE WITNESS: Yes, IT did. 

Q Who were the other people besides Somark and 

Mrs. Gilbert that you spoke to about the curling? 


A As I recollect, it could have heen -- 


f115] 
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@) Not what it could have bee=-. You said there 


were four or five people ~-- 


THE COURT: He said Webco, Somark, Mrs. Gilbert -~- 
! B ee | 
THE WITNESS: And maybe Mr. Gilbert. 


16 


Q Did you talk to Mr. Gilbert before or af-er 
you talked to Mrs. Gilbert? 
THE COURT: Oh, really, this is silly. 
I don't have the faintest idea. 
THE COUPT: The important thing is to show, 
as you have shown, he discussed the curling of this materia] 
with Mre. Cilbert. I consider that a significant element, 
but I don't have to ha.e the whole history of his discussions 
with everybody about it. 
Q I call your attention to this paper contained 
in Exhibit 22 in evidence, which says "Re: Webco Fabric 
Test No. 1, No. 2, No. 3, these still curl but with not 
so much spring as before, meaning the control is" -- 
THE COURT: Mr. Trien, would you please 
down. Mr. Handelman is a very experienced lawyer 
ed if he doesn't know how to question a witness, you 
question him, »ut not both of you at once. 
Q "Meaning the curl is controlable." 
Do you remember that paper? 


This paper dated January 22, 1969? 


"69. 
ves, I ao. 


So you were still having curling problems in 


‘76a 
A That is correct, Mr. Handelman. 


,e When did you first experience this curling 


thay Shab bebe 


problem? 
A I assume -- excuse me ~~ 
Q Does this refresh your recollection? 
A No, not at all. 
Q Not at all? You don't know when you had your 
first curling? | 
THE COURT: He said that doesn't refresh his 


recollection, but do you remember about when the curling 


ey oti be IOUS 0 a a ae a cine Hort te eh te Z A ol whe 


. problem firs t=— 


THE WITNESS: The curling problem occurred 


actually the first time Henry Cohen brought the material 


; 
2 
4 
3 
i 
‘ 
: 


into us in December 1967, and one of the first obvious 


Lb ab BP we 2. 


things I picked up was that the cloth curled too much. 


BIH 


This was my first remark to Henry Cohen. 


we ou HAZ es. 


Q You mean the piece of cloth curled? 

A Correct. 

Q You know that we are talking about a curling 
problem in the sewing of the glove, don't you? Isn't that 
what you were pointing ouc here? 

A I think we are talking about the same thing but 
you are saying it in a different way. We are talking about 


the inherent’ curling properties of the material. 


Vda 


| 
THE COURT: Which makes it more difficult to j118 


ces dette 


THE WITNESS: Yes, your Honor. pions 


THE COURT: Gentlemen, we will take a morning 


recess at this time for ten minutes. 


| 
| 


(Recess) 


BY MR. iENDELMAN: 
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Q I show you Exhibits 43, 44, 45, 46, 47 and ask 


you to tell us what thy are. 


Sa iise mes a eee 


A 43 looks like a man's Supphose, Mr. Handelman. 

THE COURT: I assume on all these you want to 
know whether they have ever been shown to Mr. or Mrs. 
Gilbert? 

MR. HANDELMAN: Ves) sins 

THIS COURT: Are they your products and what 
are they and after you have told us whether they are your 
products and what they are, will you tell us as to ae 


what you recall about having shown them to either of the 


Gilberts, and when. 


THE WITNESS: These all are our products. They 


latter part of 1968 or 1969. 


THE COURT: By '69 I take it you mean probably 


| 
were given to either David or Mrs. Gilbert either the | 
\ 
| 


early '69? 
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Q Do you know a man named Harvey Chanler, fe 
C-h-a-n-1l-~-e-r? 
A Yes) 2 'ao). 


Q Who is Hr. Chanler? 


| 
A Mr. Chanler is a professional advertising man | 


and we had him on a retainer basis to do the advertising | 
and copy and promotion of Hands Beautiful when we originally’ 
began launching Hands Beautiful. | 

9] When did you first enter into negotiations with | 
Mr. Chanler for the promotion of the Hands Beautiful gloves?! 

A I recall it was around August, September, October, 
1968. I think, though, we do have a letter which will be 
submitted - - 


THE COURT: Surnmer ior (Pal! of LOGE? 
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THE WITNESS: Yes. 


Q This Exhibit 26 for identification, are those 


from your records of your communications with Mr. Chanler? 


THE COURT: Indicate for the record that there 


is a group of correspondence that makes up bnat exhibit. 
MR. HANDELMAN: Yes, sir. : 
Yes, this represents a great deal of correspondenceé-- 
nie COURT: Between Aris -- 
THE WITNESS. And Harvey Chanler, in connection 


with the advertisement and promotion to develop Hands 


‘Beautiful. 
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Q Does it confirm your recollection that it was 
August 16 that you started that? 


A Yes. As I said, it was in August, September, 


October, but this indicates that it was August 16, actually. 


.@) L968? 


That's correct. 


—— 


Q I show you these exhibits marked 52 through 16, 39 | 


for identification, inclusive, and ask you, sir, do those 


MR. SWIRE: We have already stipulated that. 


THE COURT: All right, it is stipulated they come 


| 
i 
! 
come from your files? | 
| 


fromthe fies. | 
O°. (What are) thc 7? 
Thx COURT: Can't you suggest what it is you 


“want him to say? Are they what? 


Q Are these advertising ideas that you reccived 
form the Gilberts? 

MR. SWIRE: Objection. 

THE COURT: Are they documents you received from 
the Gilberts? 
. l 

THE WITNESS: I received them from — David Gilbert, 
your Honor. 

THE COURT: You did? 


THE WITNESS: <Xes. 


Did you discuss them with David Gilbert? 
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A Yes, I,did. 


Q Did you discuss them with David Gilbert in the 


presence of Mrs. Gilbert? 


A I might have, but I don't recollect specifically, 
your Honor, but I certainly might have. a 
THE COURT: You mean you might have discussed 
them all in her presence -- 
THE WEINRSS: Some of them, but not all of them, 
your Honor. 
oO: Did you discuss them with Mrs. Gilbert? 
A It would only be at exceptional times would I 
discuss them with Mrs. Gilbert. 
Q Tell me what were the cxceptional times when you 
.-discussed them with Mrs. Gilbert? 
A Well, frankly, some of these ideas were so 


completely unmerchendisable and unsound that I didn't want 


to even -- *hey were ludicrous and there was no reason -- 


THE COURT: We are not talking about the times 


you didn't discuss them. We are asking you to tell us 
about the times you did discuss them with Mrs. Gilbert. 
Your answer is Sea tg to me. You say it would have been 
only the exceptional times that you discussed them with 
Mrs. Gilbert; does that mean vou remember there were some 
exceptional times when you did discuss them with her? 

THE WITNESS: Yes, there were incidents that I 
did discuss some of these documents with her, your Honor. 


Q Can you tell us which of these 
meres ° PIA eed 


Sia 


s. Gilbert? 
A I would have to go over them one by one. 
THE COURT: Let me make this suggestion: 
are getting close to the lunch hour and why don't you 
go over those during the lunch hour and “igure out which 


ones you discussed with Mrs. Gilbert and let's go on to 


something else for the moment. 


THE WITNESS: May I have these over lunch? 


THE COURT: Yes, you may. fa your 
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property anyway. 
Q I show you this group of papers marked 77 f0r 
identification -- 
THE COURT: The whole group is mz: ked TT? 
Mk. HANDELMAN: That's right, sir. 
Q Do you remember that those were iden:ified by 
Mr. Gilbert on his deposition? 
MR. SWIRE: Objection. 
THE COURT: Sustained. 
to identify them or is there a stipulation -<- 


MR. SWIRE: We stipuls ed that a number of documents 


a 


ed “eee a 


were produced by Mr. Gilbert at his examination. 
Q . Y®u know that these are the documents produced 
by Mr. Gilbert -* 


THE COURT: How does he know they are the 
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document produced by Mr. Gilbert? If you want Mr. Gilbert (14 
to testify -- is he alive? 
MR. HANDELMAN: I want to question him about 
these documents. ke 
THE COURT: You can ask him if he knows what 
they are. 
Q Are you familiar with these documents? 
A Yes, I am. 
THE COURT: How would you characterize them? 
Tre WITNESS : web, it is such an assorted -- 
" various material -- that it is difficult to -- 
THE COURT: What gives them a characteristic, 
Mr. Hanc’elman? 
MR. HANDELMAN: I would prefer to have his 
characterization, your Honor, 1f I may. 
THEg COURT: You are the one who put the group 
‘together. ? 
THE WITNESS: There is no common denominator, 
actually, Judge, there, so it is a little difficult. 


@] Are these papers that cover the subject of 


promotion for the isometric glove? 


A It covers the body suits, I think it covers the 


chin strap, goes into all sorts of areas. 


Q . They all pertain to the subject matter that you 
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frequently discussed with Mr. Gilbert, right? 

MR. STOCKELL: Your Honor, he can't do that 
without going through them. 

THE COURT: Of course not. 


I show you this paper from that file and ask you - 


| 
| 
| 
| 
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. THE COURT: | Are you going to ask him whether he 
discussed each one of these -- 
MR. HANDELMAN: Yes. | 
THE COURT: Je will quit ana resume at two pinteck| 


and Mr. Stanton can be given the time to look over those 


"papers. 

MR. SWIRE: If they are going to be questioned 
about separately, your Honor, I think they should be 
marked separately. 


THE COURT:. So do 1. Mark them A, B and so forth, 


and will you please look at those papers between now and 
two o'clock, Mr. Stanton, and be prepared to answer me 
to the extent to which you recall having discussed those 
papers with Mr. or Mrs. Gilbert. If there is any in 
particular you remember discussing with them, put it aside, 
and if it is a general situation, give me a general answer. 
Do you understand? 
THE WITNESS: Yes, 1 do, 


{Luncheon recess.] 
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STAN TON, resumed. 

THE COURT: I believe we left off at the point 
where Mr. Stanton had béen asked to review two sets of 
‘papers. The last one was Exhibit 77 and the other consisted 
of a canes eu 52 through 76. 

MR. HANDELMAN: Yes, Sir. 

THE COURT: Let's do the 52 to 76 group first 
and then do the 77 group. Are they both together there? 

MR. SWIRE: Mx. Stanton gro. ed them, yes. 

He may have intermixed the two exhibits. 

MR. HANDELMAN: It will just take me a moment 
to fix them. 

THE COURT: That is going to make life easy. 


DIRECT EXAMINATION [continued] 


BY MR. HANDELMAN: 


Q The first one was 55 for identification. You 


j 
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have had an opportunity to look at those? 


egg 


A Yes, I have. 
Q Can you tell his Honor what they are? 


A These are advertising suggestions and the 


Pe eer ees 


slogans that Mr. David Gilbert submitted to me. There is 


Ce 


also here a chart of exercise for the hand that he had 
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submitted to me. There is also some suggested TV scripts 
that he had submitted to me. There is also an extract 
of an ad from Bergdorf Goodman on Hands Beautiful. 
THE COURT: One that advertised your Product? 
THE WITNESS: . Yes. 
THE COURT: I assume that you knew of that ad 
on your own? 
THE WITNESS: Correct. 
Q Can you tel) us over what period this group of 
papers were given to you? 
THE COURT: I realize it has to be an estimate 
but give me your best estimate. 
THE WITNESS: Yes. I would say the last half 
of 1968, through 1969. 
Q Did you utilize any of the suggestions contained 
here and are there suggestions in here? 
A May I take a look at them, please? 
THE COURT: I think he has indicated that there 
are suggestions. 


Q Did you use some of those suggestions? 


A Actually I would have to go over each single item 


here before unswering this question. 
THE COURT: I guess we will have to do it then. 


MR. SWIRE: Your Honor, if they came from Davic 


Gilbert -- 
THE COURT: I don't think it's that clear cut. 


You are perfectly free to put on whatever information you 


think is relevant with cegard to the relationship between 


Mr. Gilbert and Mrs. Gilbert but there is, as the record 


nda eatin catatt Be te ioe press 


stands, a kind of unity which may or may not prove to 


be significant thereafter. 
Let me ask you this: Let's take a look at the 


whole batch of papers Do you know Mr. Gilbert's 


handwriting? 


THE WITNESS: Yes, I do. 


THE COURT: 
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Will you look through here and tell 


me how many of the papers are in his handwriting, if 


of them are? 
Actually, I believe all of these 
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THE WITNESS: 


are in his héndwriting or he has made -- all these are 


in his handwriting except for the Bergdorf Goodman ad 


Ws okt a, 


and he has mace some comments on that one. 


THE COURT: Do you know Mrs. Gilbert's 


handwriting? 


THE WITNESS: Yes. 


THE COURT: Are any of them in her handwriting ? 


| 


TUE WITNESS: No. 


Did you discuss the comments or suggestions 


Siva 


contained in these papers with Mr. Gilbert? 

THE COURT: To clear the air, Mr. Handelman, I 
would like to know what your theory is as to the relevance 
of Mr. Gilbert's actions in a situation in which he could 
have been, but clearly is not, a plaintiff. On what 
grounds do you believe Mrs. Gilbert is entitled to credit 
for whatever Mr. Gilbert did? ; 

MR. HANDELMAN: Because Mrs. Gilbert is the only 
one in the family who '.ad any concept about gloves or 


isometric body garments. 


THE COURT: That isn't a matter of record. 


MR. HANDELMAN: No. I can't give you the wacon 


before the horse, your Honor. 


THE COURT: Do you intend to establish tat? 


MR. HANDELMAN: Yes. 


THE COURT: Do you intend to connect Mrs. Gilbert 


with these documents? 


MR. HANDELMAN: That is right, sir. 


THE COURT: Subject to connection I will permit 


testimony about them. 


MR. HANDELMAN: Will you read the last question, 


{Question read.] 


MR. HANDELMAN: May I do it one by one, your 


Me eae ee ener ee ee a o 
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THE COURT: First let's find out the answer. 

In some instances I discussed them with him. 

THE COURT: Will you pick out the ones then 
which you discussed them with him, 

A May I ask you, Mr. Handelman, when you say 
discussed -- would I acknowledge them or go into detail 
about them? 

Q Mr. Stanton, all I want to know is did you have 
any conversations about any of these papers that compromise 
‘the portion of che exhibit which I hive handed you? 

THE COURT: Beyond the mere ussertion, "I got 
what you sent me today." Did you discuss the substance 
with Mr. Gilbert? 

THE WITNESS: Car I answer this way: For 
example, I did discuss these two with Kim in the context 
telling him I thought they were terrible and it's a 
ridiculous idea. 

THE COURT: That is discussion. You handed 
Mr. Handelman some other papers. Will you tell us what 
the substance of the discussions as to those was? 


Q I show you 56 for identification. 


THE COURT: Did you discuss the substance of 


Q Do you remember that paper? Have you ever seen 
that before? 


A Yes, I have seen it. 


Did you discuss that with Mr. Gilbert? 

I think I did discuss this with him, yes. 

THE COURT: Carn you tell us what the substance 
of the discussion was? 

THE WITNESS: I think the idea was that he 
wrote an ad here, a copy of an ad that was to go into a mail 
order house or something with a 30 day guarantee or something 
like that. 

THE COUrPT: I am not asking you what the 
paper is. I am asking what your discussion with him was. 

Tis WITNESS: I think the discussion was we had 
& money-back guarantee of some type and the question was 
should we run a mail a ad with a money~back guarantee 
Or not. 

Wie COURT s All right. 

Q And did you discuss that with anyone other 
than Mr. Gilbert? 

A I think we had discussed with our advertising 
people when ce originally brought out Hands Beautiful 
whether or not we should give out any guarantee or not. 

Q And did you discuss that subject with Mrs. 


Gilbert? 


A i don’t recellect that: 1 did, 


Do you recoliuct whether or no: 
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2 | in your-discussions with Mr. Gilbert about this 56 for ee. 
3 identification Mrs. Gilbert was present? * 
go A “Whenever Mrs. Gilbert was present -- 
5 Q i @idn’t ask) vou that. | 
6 A Zz am) sorry. 
7 (Question read) 
8 it ae I don't recollect that she was present. 
9 | THE COURT: What were you going to say when- . 
10 ever she was present -- i 
11 THE WITNESS: That was primarily at evening -- | 
12 | | THE COURT: That doesn't exclude the possibility. , 
= 13 THE WITNESS: Very rarely did se bring written 
14 | materials to dinner. 
15 Q Did you ever have any discussions with Mr. 
16 Gilbert in your place of business? - 
“ 17 A Occasionally, yes. 
18 | 9) Did you ever have any discussions with Mrs. 
19 | Gilbert in y*vr place of business? 
20 | THE COURT: Mrs. Gilbert alone or Mrs. Gilbert 
cc 21 in the presence of Mr. Gilbert also? 
r 22 MR. HANDELMAN: Either alone or in Mr. Gilbert's 
\ 
23 presence. 
PZ) THE WITNESS: I think on one or two, maybe the | 
me 25 most three instances, there was a discussion in our place | 
| 


when Mrs. Gilbert -- in our office -- when Mrs. Gilbert 
was present. 

(9) Niscussion with who? 

A Discussion with Mr. Gilhert and Mrs. Gilbert 
on Hands Beautiful. 

Q Do you mean to tell his Honor that you never 
discussed the subject of Nands Beautiful with Mrs. Gilbert 
‘in your office without the presence of Mr. Gilbert? 

A In April 16, 1970 there was a meeting at our 
office with Mrs. Giltert and Mr. Gilbert was not present. 
‘The only other time -- I do not. recollect any other time 
that I discussed it with Mrs. Gilbert in my office unless 


by chance she might have come into our office prior to 


Mr. Gilbert arriving at our office for a dinner appoint- 
ment and in case she did I might have discussed it with 


her. 


But I don't really recollect. Conceivably 


it could have been she arrived for Mr. Gilbert in case Mr. 
Gilbert was delayed. 

Q And you would say she never came alone to dis- 
cuss anything with you in your office? 

A To my recollection, no. 


‘@) Did she have any discussions in your office with 


emplovees of yours? 
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THE COURT: If they weren't in his presence 
how would he know? You can ask if any of his employees 
ever reported that she did. 

(9) Did you ever sce her having discussions with 
any of your employees with respect to this subject of the 
gloves? 

A Did I physically -- 

MR. SWIRE: Objection, how can he see what the 
conversation was? 

MR. HANDFELMAN: He has eyes. 

THE COURT: You can't see the conversation. 

Q Did you ever overhear any conversation between 
Mrs. Gilbert and any of your employees? 


A I did not overhear any conversation. 


ne 


fk THE COURT: Putting aside other women, 

approximately how many times do you believe you Stiewbeus 
the Hands Beautiful project with Mrs. Gilbert with 
someone elise present or:without someone ehee present? 
In other words, did she engage in a discussion on this 
Aesuke with you? 

THE WITNESS: I need a moment to think about 
that, your Honor. : 

THE COURT: ~ Surely. 


[Pause.] 


{168] 
THE WITNESS: Firstly, as 1 recall, I was only 


with Mrs. Gilbert once alone ~~ 


THE COURT: You have said that several times 


and I understand that, but I also understand you were 
with her on a number of occasions when she was with her 
husband. 


THE WITNESS: That is correct. 


THE COURT: Whether she was alone or not, that's | 


one time plus any other time -- was it one, a hundred, ten, 
three, eight? How many would you estimate it was before 
you got into, let's say, the actual merchandising of the 


product? 


THE WITNESS: Tf ft could put it this way, your 


Honor, answering your question: I saw the Gilberts for 
dinner sometimes once a week, sometimes twice a month, 
and sometimes once every two months, so that these would 
be the times that I -~ 

THE COURT: Let's take an average of once every 
two weeks. 

THE WITNESS: I would say it would be more 
towards once every three weeks or once every four weeks. 

THE COURT: Let's take once every three weeks, 
then. That would be something like 15 times a year that 


you might have had dinner with them? 


Sn ET 
—————————— ee 
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THE WITNESS: With Mrs. Gilbert and Mr. Gilbert. 
Occasionally I would have dinner with Mr. Gilbert alone. 

THE COURT: Twelve times that you had dinner 
with Mr. and Mrs. Gilbert? 

THE WITNESS: Yes. 

THE COURT: Would you say on those twelve 
occasions, talking about the year commencing March 30, 1968 
-- for the remainder of 1968 and 19%9 until you actually 
put this item on the market ~- would you say you generally 
discussed the Hands Beautiful project? 

THE WITNESS: Yes. 

THE COURT: About a dozen times that way? 


THE WITNESS: Yes. 


THE COURT: Were there any other occasions that 
you are at any other place where her husband is present or 
with anyone else present you discussed the Hands Peautiful 
project? 

THE WITNESS: . There was one time dastnc that 


period between, I think it was either the latter part of 


Mrs. Sirbert and Mr. Gilbert attended where Hands 
Beautiful was specifically discussed. 

THE COURT: Once? 

THE WITNESS: That I recall specifically. 


THE COURT: Do you remember any discussions 


4-68 or 1969, that there was a meeting in our office where 
' 


anywhere else, at their office, at your home, at their 


home? 


[170] 


g 
4 
‘ 
a 
v 
é 


THE WITNESS: They never were -- I never was 
in their home, actually. I can't recollect just at this 
moment, your Honor. 

BY MR. HANDELMAN. 
Q How about at your home, any meetings at your 
home? 
A Well, I had cocktail parties at my home where 
Mr. Gilbert attended, but Mrs. Gilbert did not attend. 
THE COURT: So the answer would be no to tirat? 


THE WITNESS: That's right. 


Q During the period his HOnor asked you abouts 


the remainder of 1968, after March 30, and the period in 


1969 prior to your first shipment of gloves to tha“. 
department store, how often did you cee Mr. Gilbert? 
THE WITNESS: , I just was thinking about '!!© 


last question, your Hc.ior, that was posed and I did I"ve 


an apartment out in Long Beach, a summer apartment, and 


there were several times that Mr. and Mrs. Gilbert ware 


there with me and it c.uld very well have been that ands 


Beautiful was °‘scussed. 


ij ? 
THE COURT: Maybe two or three more disc! %tOPS 


THE WITNESS: Yes. At one time we wens ! 


think it was out in Montauk together, and I don't 7/‘/” 


what that particular date was, but we might have gincussed 


| \ it. at that time. 
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\ Q When you got the manufacture of this 
glove worked out and ready for marketing, did you 
some public presentations? 
A Yes, we did. 
Q Where was the first one? 
A There was a -- 
THE COURT: On Liability, what difference 
does that make? 
MR. HANDELMAN: This is not on liability, 
your Honor. 
THE COURT: Well, this trial is on liability. 
MR. HANDELMAN: The participation of the 
parties, I think, your Honor, is indicative of whether 
she was a participant: wr not. 
THE COURT: All right, if that is what you 


are going to ask about. Does Mrs. Gilbert participate? 


THE WITNESS: We had a press party at I 
think the Rainbow Room at Rockefeller Center, or there- 
abouts, and we had much of the press and the Gilberé 


were there, among other people. 


Q Did you have any other public presentation of 


Hands Beautiful? 
A Yes. Then we had -- 
THE COURT: Let me ask some questions about 


the press party. 
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Were there any speeches made? 

THE WITNESS: ‘I believe there was one speech. 

THE COURT: Made by whom? 

THE WITNESS: rt was either made by myself 
or our public relations girl. 

THE COURT: Did Mr. and Mrs. Gilbert speak? 

THE WITNESS: No. 

THE COURT: Were they introduced? 


THE WITNESS: No. 


THE COURT: How many people would you say were 


there? 
WLINESS: Forty, fifty, sixty people. 
COURT: Go ahead, Mr. Handelman. 


say you had another such presentation 


Plaza lNotel, a luncheon for the glove buyers. 
The trade, you mean? 


A Yes, the trade. 


Q To use his Honor's questions, were there any 


speeches made? 
A Yes, there were. 


> ae Who made the speeches? How many speeches were 
there, by the way? 
A Can I count them on my fingers? 


Q Yes. 
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THE COURT: Anyway you want. Do you want a 
computer? 

THE WITNESS: I think I gave the openina 
remarks -- 

THE COURT: That comes from being a glove “an. 


THE WITNESS: That's right, always with my 


I gave a short opening speech. Our publicity 
girl, Barbara Kling gave a speech, I believe. but I am 
not quite sure whether she gave it or not. Mr. David | 
Gilbert gave a speech and then a girl called Arlene Fleisch-| 
man, who was doing in-store promotions for us gave a speech | 


and, as I recall, that was all the people that gave specches 


at that time. | 


THE COURT: Do you remember what the substance [216] 


of Mr. Gilbert's talk was? 
! 


THE WITNESS: The substance basically was an 
explanation on how Hands Beautiful worked from a medical i 
point of view. 
Did you make tapes of those speeches? 
I think Mr. Gilbert made a tape. I never made 
~ 
Now, Mr. Stanton, did you offer Mrs. Gilbert 


a job with Aris Glove? 


A Ever? 


{216} 
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MR. HANDELMAN: Subsequent to March 30, 1968 
did there come a time when you offered her a job? 
THE WITNESS: Yes, there was. 
THE COURT: When was that? 
THE WITNESS: I think it was ir 
1969 we felt it would be appropriate and helpful 
a woman travel the country going to department stores 
educating the sales girls and Mrs. Gilbert was loquacious 
and likeable and we felt she would be a good candidate for 
the joh so we offeree it to her. 
THE COURT: To educate them with regard f» 
Nands Beautiful products? 


THE WITNESS: That is correct. we actually 


had offered her a previous job quite a few years earlier. 

THE COURT: We will forget that. 

In what connection was that? 

THE COURT: Is it relevant? 

MR. HANDELMAN: I think it may be. I think 
he has the date wrong. 

THE. WITNESS: We once had considered opening 

up a glove boutique on Madison Avenue and I had discussed 
with her perhaps her managing the boutique for us. 


THE COURT: Do you remember when that was? 


THE WITNESS: No, I don't. But it was quite 


a’ few years earlier than 1968. 
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How long have you known Mrs. Gilbert? 

A ZI think since 1963 or *4, I am not sure. 

Q Now this job that you say you offered her to 
promote Hands Beautiful around the country, was that in 
any. way to compensate her for the ideas that she had con- 
tributud? 

A Absolutely not. It didn't heve anything to 
do with it. 

Q Was it in addition? 

MR. SWIRE: Objection. 
THE COURT: I think he answered the question. 


If she is entitled to something else she is entitled to 


2 | something else. 
Baws 


Q At the time that you offered her the job, 
did you consider that she was entitled to something for her 
idea? 

A I have continuously repeated to Mrs. Gilbert 
and also during my pre-trial deposition that I told 
Mrs? Gilbert that I would be fair and give her a reasonable 


amount for the idea that she suggested. 


STANTON - Redirect 10ia 


ee 


} ; : 
cae THE IRT: Let's ask, after Mr. Cohen's first {347] 


visit to you or after his early visits to you who did you 
@iscuss the use of Lycra Spandex with? 

THE WITNESS: I discussed it with my father 
who was the chairman of the board. I disucssed -- that 
is of our company. 

I discussed it with Henry Oberdorfer who was 
our vice-president. 

THE COURT: Okay. 

Q That is all? 

A That is all, yes. 

Q When you say you discussed it, did you discuss 
it from the standpoint of the henecficial effects? 


A I discussed it with my father from the point of 


view of the general overall concept of a ‘ines tian for 
the hand. 

Q But you did discuss with Mr. and Mrs. Gilbert 
the beneficial effects of that cloth, didn't you? 

A Can you put a time element on this? 

Q You did at some time discuss it with them, 
didn't you? 

THE COURT: You should specify what time 

you are referring to. You mean before or after March 30th? 

Q Did you, after March 30, 1968, discuss it 
with Mr. and Mrs. Gilbert? 


A Discuss what? 
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Q The beneficial use or effects of the Lycra 
Spandex cloth. 
A You are talking ahout the therapeutic benefits 
or what are we talking about now? 
QO Other than therapeutic henefits, were there 
any other benefits? 
A Yes. 
What? 
A It made the hands look great. It made the 
hands feel great. 
THI] COURT: You mean those were the claims? 


THE WITNESS: Yes. 


THe, COURT: Did you discuss that matter with 
Mr. and Mrs. Gilbert after March 30, 1968? 
THE WITNESS: Yes. 


Q What was it that brought about your discussing 


that with them after March 30, "68? 


THE COURT: I really don't see why this is 
proper redirect. I don't recell any of this material on 
cross examination. 

I am fully aware of the fact that these conver- 
Sations occurred. It seems to me perfectly obvious that 
one of the reasons, and this is what I assume you are 
trying to preve, is that Mrs. Gilbert made such suggestions 


and claims and they had to he discussed. 


ae lias tT , heing first duly 


was examined ard testified as follows: 
x * ey * * 
prrnct EXAMINATION 


BY MR. HANDELMAN ¢ 
* * * * * 


Now, with respect to the samples can you teil 
us what your © scussion was? You have told us about the 
quality of the materials but did you have discussions 
the cut cr the manner of putting it together? 

A Yes. There were a number of other gloves * 
these that were very rough in appearance and in constrection, 
and I objected to the seaming 

Q Don't say object, just say what you said, wat 
you pointed aut, Lt anvthing, Or whak you said. 

A I said the f£ingers were too short, 
thing, in the sinall si They were going tc make three 
different sizes, small, medium and large. And Aris Gloves 
cuts theix small s3 their fingers are much tco short 
for the short size. some manufacturers cut *heir fingers 
‘lonaer. 


* said; "hari, te fineurs are too short but: 


the thumb is eut out too wide." 
In the ezrlier ones they were cut very badly, 


andi t snid, “This is not my concept at alle You vare not 


deing it right. It Joesn't look like anything. It's 


not evolving the way T had in mind." 
And I tried to explain if he wanted a fine- 


finished glove with tne appearance of a doeskin he had to 


18 


19 


13 


14 
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work it out entirely differently. The thumb was cut out 
to such an extent that the center seam almost came vast the 
center of the palm. 

He said, "You know, every time we change a 
finger on the glove it costs us $300." 

TI said, “If you ara not eoing co do thos 
properly don't do it ae .8tl because £6 docan*t look ii} 
anything. This is not a high fashion glove." 

So I kept making these suggestions right alone 
until we got better imnrovements on them, until we arrived 


at a proper qlove. 


LE COURT : When would you say you arrived 
at a proper glove? 

THE WITNESS: I would say hefore the launching 
of the glove -- 

Q Do you remember the date of the launching? 
What do you call "the launching"? 

A The press party of the glove. 

Q Bexcre the press party did there come a time 
when they were put into manufacture? The manufacture 
was, I suppose, hefore the press party? 

A Yes. 

Q No you have any way of fixing that dete? 


A CE what? 


[428] 
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Q Of when the final aqlove was ordered, first 
16 || batch or first order. 
v V7 A No. 
1B re) You say Mr. Stanton did adopt the changes [428] 
19 you suggested? 
20 | A Ves, he did. 
| 
21 | @) When he did that, was there anything he said 
22 2 4-45 
| about that adoption? 
23 | A Well, he said the cost of each finger, each 
VA tune he had to make a change, it cost him $390, anc! I said, 
tt z ; 
| | 
va) oll, that shouldn't Pother you if “you get the glieve I 


2 have in mind, I mean, it will finally make you a lot of 


[429] 
3 money." 
4 | Q But nobody was mad during these discussions 
5 | A No, it was aK very friendly. . 
6 Q Nuring this period you were all having dinner 
7 | together and socializing? 
8 | A Ver. 
9 THR COURT: Boring each other? 
10 | 0) You weren't so bored then, were you? 
iJ | A It was exciting hecause I thought somethinc 
12 ! would evolve from it, if he followed my trend of thought 


13 | on it. 


Q Was there any discussion ahout ary aifficultses 


putting this particular cloth together? 


| that the manufacturer of the moldings was experiencing in 


incer pnpy AVANLAQIC | 


ié 


15 


16 


se 
=3 


1064 : 


A Yes, they had a problem, quite a considerahie 
problem. The fabric was fraying and it was curling. [429] 
THE COURT: There is no dispute among the 


parties as to this point, is there? 
MR. HANDELMAN: No, i¢ 1S not for the dispute, 
your Honor. 
Q Did you make any suggestion as to overcoming 
that problein? 


A ~ Said to Lari, “Would 1t be possible te size 
the fabric or starch the fabric to make it easier for {430] 
out tine purposes?" 
He said, "Well, that is a thought," and he 
did that, had that done. 
THE COURT: How do you Know? 
THE WILINESS: Because the subsequent qloves 
were easier to cut, from then on. 
THE COURT: I am not challenging you, but do 
you have first-hand knowledge that they actually sized 
them, or did Mr. Stanton say that he sized zhem? 
THE WITNESS: Yes, he told me he sized them 
he starched them, had the fabric starched. 
Q Starched the edges, you mean? 
A No, he starched -- whatever they do in the 
manufacture of the fabric, the finishing of the fabirc. 


Sometimes they size it, sometimes they do other things ‘ith 


ac. 


1073 


Q When you were going through that process, were 
there any further discussions about the qualities or 


bencfits that the glove was supposed to be able to prod ice? 


: og 
A Yes. We talked about it All the time, hae oe 
it would have this beneficial cffect on the hands, massagq 
the hands, @iminish the brown anots on the hands, would 
stimulate the circulation -- 
THE COURT: How on earth did you peovle have [431 


the nerve to assume it would diminish the brown spots on 
the hand? Do you have any background to make that 
asservion? 

THE WITNESS: If you improve the circulation 
you are bound to have a better skin. The skin is an 
organ, the largest one in the body -- 

THE COURT: But you didn't have any training 
an thet ficic? 

THE WITNESS: I read medical books all the 
time and I would have wanted to be a medical researcher 


| at one time, and that accounts for my interest in that. 


er 
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13 Honor. 


13 | Q Without reading the writings, what are those 

14 || writings, what is the writing on those papers? 

15 A They are names of gloves. 

16 | Q Names for gloves or -- 

[443] 

17 A Names for gloves, yes. 

18 Q All of it is in your writing? 

19 A Yes. 
20 Q Did you discuss the -- 
21 THE COURT: You wrote that down and what did yeu 
“2 do with it after you wrote it down? 

os ! THE WITNESS: I made two copies in better 

2A | handwriting on a nicer sheet of paper and gav7 it to Mr. 
25 | Stanton. 

2 MR. STOCKELL: Your Honor, we object to this [444] 
3 line of testimony. There is really no claim for having 

4 developed any trademark or name for the gloves and we 

5 don't here see the relevance. 

6 THE COURT: I understand ane rdon t 

q regard there is a claim, but I think it is relevant to 

8 the pita edema between the parties anc whether or not 

9 there was, as charged here, a confidential relationship. 
10 MR. HANDELMAN: There is the claim, though, 

11 your Honor, that she peleinatcs the name Hands Beautiful. 
12 | MR. SWIRE: It is not in the complaint, your 

| 


qt 
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THE COURT: What are you referring to when you 


MR. TRIEN: There is no specific allegation or 
specific claim for remuneration for that particular idea, 
no. 

Q Did you have discussions with Mr. Stanton other 
than the subject matter listed on these two exhibits for 
identification? 

A, Yes. 

MR.. HANDELMAN: I offer them in evidence. 

THE COURT: Do you have a copy of the version 


you gave to Mr. Stanton? As I understood it, you said 


you copied more neatly those lists and made two copies -- 
THE WITNESS: No, this was my original -- 
THE COURT: That is the one, and you made 


another neat copy, or two neat copies, and cave them to 


him? 
THE WITNESS: Yes. 
THE COURT: Those are the only copies you have? 
THE WITNESS: Yes. 
THE COURT: When did you make this list and 
deliver a copy to Mr. Stanton? 
THE WITNESS: i Can't recali the date, but -- 


THE COURT: Not the exact date, but anout 


when in the whole saga? 
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THE WITNESS: In the advertising -- 
THE COURT: Before the glove went on the market? 


THE WITNESS: When they started the promotion. 


He wanted a name for the glove, and could I come up wit! 


[445] 
something, and he specifically mentioned the word “beautiful” 
or "beauty", that he wanted that in the title. 
* * * * 
MRS. GILBERT -— Cross 
CROSS EXAMINATION [462] 


BY MR. STOCKELL: 


Q 


Mrs. Gilbert, you have had no employment 


except as a housewife since 1946, is that correct? 


A 


Q 


A 


I have been freelancing. 

Since 1946? 

Yes. 

When was the last freelance job you had? 

I have done little things for small dressmaxrecrs. 


THE COURT: Let me get it straight. Are 


you saying you freelanced full-time since 1943? 


THE WITNESS: No, not fuli-time. 
THE COURT: OLE and on? 


THE WITNESS: Yes. 


ae : 
Lita 
2 THE COUPT: And the last job you had, frec- [463] 
3 lance commission, or whatever you want to carl it, when 
4 | was that? 
: THIF WITNESS: Well, it could have heen in 
6 | '48 and '49, little things during the years. 
t THE COURT: But nothing since then? 
8 | THE WITNESS: Well, I am alwys doing 
9 something. 
10 THE COURT: Have you done things for people 
11 and gotten paid for it? When was the last time you 
12 did a job for somebody and got paid? 
13 THE WITNESS: I vould say about '54. 
14 THE COURT: Okay. Thank you. 
15 THE WITNESS: No, that isn't correct. That 
16 isn’ t..corzect. I have done things for semi -- rot pro- 
17 fessional establishments but private little dressmakers. 
18 THE COURT: tT don't care who’ it is-for. 
19 I just want to know what the facts are. 
20 : THE WITNISS: The last time I did some 
21 fashion designing was in about 1958. 
22 THE COURT: Now, that is correct, is it? 


>» recollection. 


23 | -THE WITNESS: Yes, to the best of my 
25 | 


| HE COURT: You can proceed, Mr. Stockell. 


Aza 


Q I refer you to your prior testimory, Mrs. [464] 
4 Gilbert, page 5: 
"} How long were you employed hy Fdlich 
& Earle? 
"A Six years. 
How long by Mr. Finally? 
About a year and then I went freelance. 


When you were freelancing, again 


you were designing for whom? 


7 i. : 
2 7 ae 
<A — 
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"A Well, I had an agent whole sold my 


12 designs to various houses. 

13 | “a How ‘long did you design independently? 
14 "A " believe up until about ‘46 or ‘48. 
15 I am not sure. 

16 “oO How many years? 

17 | "A How many years all toqether? 

18 , "9 Were you independently designing? 

19 | "A About ten years. 

20 | “oO Have you been employed since that 

21 time? 

22 "A No. 1 got married. 

23 | "6 Have you done any designing since 

a“ | that site since I think you said, ‘46 or '48? 


v5) 295. Well, yes. 
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o "© What have you been doing? [465] 
3 \ "A Well, I did some designing in gloves 
4 for Mr. Stanton. 
5 | "9 Is that the only thing? 
6 "A I did some dress designing for my 
friends, for myself. I was occupied with taking care of 


my sick mother-in-law, so I didn't have too much time." 


Do you remember that testimony? 


A Yes, I do. 

(@) Are you correcting that at this time? 

A No. The little jobs that I had designing ‘or 
small -- were so insignificant that I didn't hother to -- 


I couldn't remember everything. You ran me through that 
thing so fast I couldn't remember half of it ~-- 
THE COURT: The fact of the matter is you have 


had these small jobs and no other jobs since the late '4%s? 


THE WITNESS: Well, I was married and I had 
to == | 
THE COURT: I just want to know what the facts 
are. You said you had some small fashion design jobs | 


and those were the shall fashion design jobs? 


THE WITNESS: Yes. 
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Gq. Mrs. Gilbert, I believe vou testified that {501} 
you had suggested some of the advertising phrases written 
by Mr. Gilbert. 
A Yes. 
Q I would like to read to you some of your 
earlier testimony, page 43: 
"0 You testified, I believe, that you had 
suggested changes in the glove from time to time as 
samples were prepared. 
Did you have anything to do with either th» 
advertising or the promotion of the glove? 
ae I did suggest certain Siieiiriee- 
in the copy, yes. 
“O Such as what? 


"A Revolutionary new concept, a fash.cn 


glove for cosmetic effects, and such. ft can't recall 


of fhand. " 
Was that your testimony? 
A Yes. Fee) 
THE COURT: Revolutionary new concept and 
what? 


MR. STOCKELL: Cosnetic effects. 
MR. HANDELMAN: You said page 43? 


MR. STOCKELL: Yes, I did. 


MR. HANDSLMAN: I can't seem to find 


(Pause) 
Was that your testimony? 
A Yes. 
Q Are you telling us now that you suggested 
him more advertising ideas? 
MR. HANDELMAN: I don't understand that. 


THE COURT: Overruled. 


Not many, some. 
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COLLOQUY 


MR. TRIEN: Additiona) material had been sent 


to us from the defendant's attorney, being invoices from 


the printers of the promotion material, and our interest 


is in showing your Honor the fantastic extent of the 


promotional activity involved here. 

The invoices reflect truly millions of these 
promotional documents which your Honor has seen in 
the record, and I would just like to get that refiected 
on the record. 


THE COURT: Offer whatever it is you want to 


MR. TRIEN: I would like to offer, and I asked 
Mr. Swire to bring this morning, the material he sent 
to me along with his letter of January 25, 1972, referred 


to in Items 1 and 2 of that letter. 
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MR. SWIRE: Your Honor, we have it here. We 
do not think it is relevant. It is conceded there was 
a substantial promotional campaign and this is on the 
issue of liability and I don't think that invoices from 
the printers for statement enclosures and brochures and 


the like are relevant to the question of what Mrs. Gilbert 


gave under what arrangement. 
THE COURT: It is only periph«.ral, at best, 
but it might be celevant as to whether Mr. Stanton's 
story is entirely credible if it were de vonstrated 
that the day after they met Mrs. Gilbert they got in 
touch with -- I am just making a hypothetical statement -- 
with the promotional agents aie said, "Last night we 


learned something terrific for the first time and we 


Ww 
are no going to promote it like mace.” I suppose the 


plaintiff contends the material you Hare holding 


supports such a view of the situation. 
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COLLOQUY ON DEFENDANT'S MOTION TO DISMISS 


MR. STOCKELL: Yes, your Honor. 

We would like to move at this time to dismiss 
the complaint for failure of proof on the ground that there 
is no originality or novelty or concreteness of the idea 
which is claimed to have been disclosed,on the ground that 
the agreement on which the claim is based is barred by the 
Statute of frauds, on the ground, also, that that 
agreement is unenforceable because of indefiniteness, 
and also because so far as the claim is for disclosure 
of promotional ideas, the agreement is unenforcéable by 
reason of illegality, and also on tne ground that there 
was no consideration given for the agreement. 


It seems to us that this is at a stage for 


decision on the facts, because unlike most cases the defen- 


dant's story is largely of record. The additional 
evidence will add some detail. There will be witnesses 
corroborating and substantiating the story that has been 
told. 

I think that it has appeared from the testimony 
here fairly clearly that Aris sold stretch gloves for 


many years prior to the date of the agreement, the nylon 
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stretch gloves, they were sold as one-size stretch 

gloves, and it appears that at least as early as 1955, 

as appears from one of the catalogs in evidence, as 

well as Mr. Stanton's testimony, Aris was selling one-size 
stretch gloves made of a stretch fabric made from the 


Helanca stretch yarn, so that stretch fabrics were 


~ . 
nothing new to the defendant. 


It appears from Mr. Stanton's testimony that 

when he first heard of Lycra Spandex, of course, this was 
i & ig 

a matter of interest to a manufacturer of gloves, a 
seller of gloves, and he brought this up with his 
supplier. 

It appears from his testimony that the supplier 
did not try to develop some Lycra Spandex yarns during 
the mid-60 - 

THE COURT: Are you talking about Blue Ridge? 

MR. STOCKELL: Yes, during the mid-60's, 
'65 and '66, but that they tried to produce these 
yarns and -- these fabrics, but the fabrics they produced 
were not satisfactory to Mr. Stanton and he did not think 
they would do the job for his gloves. 

It also appears that Aris Gloves was selling 


Lycra stretch lace gloves, and I believe that came in 


about 1965'or 1966, well in advance of the supposed 
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disclosure, and it was in evidence through Mr. Stanton's [649] 
testimony that these Lycra Spandex fabrics were actually 
shown to him, he identified one of the fabrics he had 
seen, and he mentioned also there was a cream-colored 
fabric and the others he didn't particularly have a 
recollection of, but he did know he nad seen the Lycra 
Spandex fabrics. 

Then it appears from Mr. Stanton's testimony 
that Mr. Cohen, who was a salesman for Blue Ridge, 
brought to him in December 1967 a Lycra Spandex fabric, 
which is a cutting of that fabric, the shocking pink, 
and which was a yard and a half, linear yards, and 
a cutting -- however, is a piece 62 inches wide -- 

MR. TRIEN:: ZI am sorry to interrupt, but I think 
there is a prospective witness sitting in the courtroom 
and I would rather she not be here at this time. 

(Pause) 

MR. STOCKELL: It appears from his testimony 
that at first glance he was not particularly impressed 


with the fabric, but after Mr. Cohen had a rough sample 


prepared he became quite interested and sent a part of 


that cutting to his glove manufacturer to try to develop 
proper samples and to evaluate the cloth, and it appears 


from his testimony that these samples were prepared over 
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a period of time and submitted at various times over 
the period from either December ‘67, January '68, on up 
through the spring. 

Mr. Stanton's testimony is supported in part 
by the letter in mid-April, which showed that he was 
getting a pink smaple at that time and, certainly, 
according to the plaintiff's testimony, it could not have 
been a sample of the cloth found in June of that year. 


It is also supported -- 


THE COURT: Would you repeat what you just 
said? It is supported by what? 

MR. STOCKELL: Mrs. Gilbert's testimony that 
she did not receive any sample that was satisfactory until 
sometime in June and that the gloves, samples were 
developed over a period of time after that. 


In other words, the plaintiff's testimony 


places all of this sometime in the summer of 1968, 
whereas we have seen from the documentary evidence, from 
the Webco invoices, there were production orders for this 


very material starting with May 6, 2968. So that it 


appears that the documentary evidence supports Mr. Stanton's| 
| 


story. 


Also, your Honor, it is supported by Mrs. 


Gilbert's testimony that only a week or possibly two weeks 
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after the disclosure there were already discussions 
under way as to the difficulties of manufacturing the 


sample gloves. 


THE COURT: Of course, one wonders why, if 


that was necessarily so, Mr. Stanton did not say on that 
famous occasion, "We are doing that already." 

MR. STOCKELL: That is his testimony, your 
Honor.’ He said when this disclosure of the night 
mitten was made to him that the flattening of the veins 
was an idea and perhaps he could use it with a glove he 
was already considering. 

THE COURT: I will have to review that. There 
was a dispute as to whether that night mitten was 
presented on March 30th or not. 

MR. STOCKELL: That is correct. 

Furthermore, your Honor, it appears from Mrs. 
Gilbert's testimony -- she says she disclosed the night 
glove earlier and disclosed in that connection these 
various promotional claims that are now being made with 
respect to the Hands Beautiful glove, and I think that 
that testimony, that Mr. Stanton said she disclosed on 
this occasion the idea of flattening the veins and that 
ties in with the idea this was the first disclosure he had 


of that idea, and that was disclosed to him at this 
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March 30th meeting. 


It seems to us that so far as the night glove 


is concerned, all disclosure of anything of value if those 


promotional ideas were of any value was made at that 
time, and if the plaintiff says that was made at an 
earlier time, surely the plaintiff can't collect for those 
when there was no agreement that is not covered by the 
disclosure agreement, and it seems that by saying that 
the night glove was disclosed earlier, the plaint 
really has limited her claim simply to the idea that she 
used -- suggesting that the use of some Lycra Spandex, 
not this particular cloth, but that Lycra Spandex be 
used in the manufacture of a fashion glove, and once being 
so limited, the idea having been commonly known, and 
Mrs. Gilbert having experimented with Lycra Spandex gloves 
prior to that time, that there was nothing of any 
concreteness or value -- I'm sorry, Mr. Stanton having 
previously worked with that. 

Again, as we were saying, Mrs. Gilbert says 
it took Stanton at least six weeks or two months to find 
the appropriate fabric. She says it took a long period 
of time to develop sample gloves and consequently we 
cannot see that there is any possibility that her story 


can be credible in view of the fact that production orders 
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for this very fabric were being placed on May 6th, 

and thousands of dollars of fabrics were ordered during 
May 1967. In fact, toward the end of May 1967 there 
were several thousands of linear yards of this fabric 
ordered. 


Also, it appears that Stanton's reaction to the 


draft agreements, when shown, was that this was a big 


joke, that surely this was a farce. That is shown not 
only by his testimony, it is admitted by Mr. Gilbert's 
testimony, and it appears also that from those draft agree- 
ments there was no reference to Lycra Spandex, so far as 
I am aware, and apparently Mrs. Gilbert, at the time at 
least she spoke to her lawyer for the first time, was 
not aware of the nature of the material. 
If your Honor please, in Exhibit 52, a brochure 
Mr. Gilbert made up, and you recall his testimony toward 
oe end of his cross-examination, where it was pointed 
out to him that in this brochure he called it all-nylon 
construction, 100 percent nylon, he tried to explain that 
was -- but I think it is evident that he didn't know 
at that point, and certainly admitted this in his pre- 
trial testimony, what the material was at that time. 
Consequently, we do not think the testimony is 


credible that the disclosure at that March 30th meeting was 
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of a Lycra Spandex fabric. 

Thus, I think, your Honor, on taking the 
tesitmony, we do not believe the testimony is credible, 
but even if the testimony were thought to be credible, 
Mrs. Gilbert's testimony has so limited the idea of 
what was disclosed that she has limited to something that 
was soni not novel or an original concrete idea -- 

I turn to the additional bases for the motion to dismiss: 

l. That it is barred by the statute of frauds, 
and we had some testimony that for some reason Mr. 
Stanton casually agreed to an 8 percent of gross, and 
we think this testimony is hardly credible, and it is 
certainly disputed by Stanton, that an experienced business 
man would casually agree to pay an 8 percent royalty on 
an unprotected product, especially when he had not 
seen the material -- 

THE COURT: I don't think that is the question 


we have to deal with so far as the statute of frauds is 


concerned. We have a written instrument and the question 


seems to me on the statute of frauds to be whether it is 
reasonable -- the word "reasonable" is used -- and that 
is sufficient to meet the requirements of the statute 


OF it is not. 


MR. STOCKELL: I think any continuing percentage 
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is clearly under the cases barred by the statute of 

frauds. The statute of frauds is applicable here, one, 
because of the claim that there was a continuing percentage, 
and I think the cases are clear that a continuing 


royalty or a continuing permission is automatically barred 


by the statute of frauds unless that is in writing. 


Also, the agreement that was testified to by the 
Plaintiff states that Stanton agreed not to manufacture 
for a period of five years, and that is the period of 
burden on the defendant, and therefore the agreement falls 
under the provisions of the statute -- 

THE COURT: The question is whether the require- 
ments of the statute have been met by what does exist. 

MR. STOCKELL: In addition) to our position that 
certainly any percentage is barred by the statute of 
frauds, I think that any amount whatsoever -- there is 
no agreement here -- 

THE COURT: You mean you think per se an agreement 
which says, properly drawn and everything, that "I will 
pay you reasonable value for what you give me" fails to 
meet the requirements of the statute of frauds? 

MR. STOCKELL: I do. 

THE COURT: I have not studied the cases 


sufficiently to be sure myself, but I am inclined to feel 


differently. 
MR. STOCKELL: ‘That is true insofar ar %ntractual|~~ 
that they would pay a reasonable share of profit -- it 


is phrased in many different ways in the case, but 


there was, as Mr. Handelman argued, never any agreement 


as to the amount of the compensation, and merely an agree~ 


ment which states a reasonable return, we would not and 
do not think is a sufficient definite agreement -- 

THE COURT: It certainly is in other instances 
X have dealt with. 

MR, STOCKELL: If you have something where there 
js an objective basis for determining that reasonable 
amount, that might be a different story. 

THE COURT: It would seem to me the implication 


would be that it would have to be objectively determined. 


MR. STOCKELL: There is a difference between 


the parties as to what is reasonable here. 

THE COURT S))\ |: nderstand that, and that is why 
you are here, but it doesn't mean the Court can't determine 
what is reasonable here. 

MR. STOCKELL: We do not believe the Court can 
make the contract for the parties, your Honor. 


THE COURT: T am not talking about the Court 


making the contract. JY am talking abovt the Court 
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construing the contract and determining if there is one 
and if it is enforceable, what the amount would be. 
There is no need for you and me to argue. I will read 
the cases and see if I come to the same conclusion as you 
do, aS to whether the use of those words is fatal. 

As I said, I was inclined to take this issue 
up at the very beginning to see if we could not avoid a 
trial altogether, and I would have expected defense counsel 
to move to dismiss on that ground, or ask for summary 


judgment, and I have not had a chance to look at the 


cases, but I have asked my clerk to do it and, at least, 


at this reading, we feel that the statute doesn't outlaw 
the kind of memorandum that we have here. 

I know that some of the cases you referred us 
to were agreements to agree and there is no question 
that that is simply nothing, but I don't regard 
Exhibit 1 here -- and I don't think you are arguing -- as 
an agreement to agree. You may argue it is too indefinite 
to be enforceable -- or maybe you do argue it is an 
agreement to agree -=- 

MR. STOCKELL: (I think, it 4s an agreement to 
agree, because they could not agree on the compensation 
when he didn't know what the idea -- 

TUE COURT: My reaction is that unless I find 


that the New York ca:.s, about which I am perfectly 
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candid to state I ama little rusty on because I have 

not had occasion to deal with them in a few years -- 
unless tuey hold the use of that language is an agreement 
to agree, I would simply construe it as meaning it was 
the equivalent of quantum meruit, and that would have 
to be objectively determined whether by calling experts 
from the industry and asking them what that is worth, 

if she gave him anything at all. 

MR. STOCKELL: It is our position that the use 
of the term "reasonable return" is not reasonably 
definite. 

THE COURT: That would save me a lot of 
if you are right. 

MR. STOCKELL: Under the Ginsberg case, 
has been cited in our briefs, it has been pointed 
by the Second Circuit, Mr. Justice WUarshall, that an 
essential term is one which affects the rights of the 
parties and which is sharply disputed, where the evidence 
is in dcubt as to what the answer to it is, and I think 
that certainly under that case there is certainly a 
dispute as to what is a reasonable amount, and it 
certainly affects the rights of the parties. 

I would call that an essential term, and that 


not being spelled out, the agreement is unenforceable. 
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THE) COURT: What is the citation of Ginsberg? 

MR. SWIRE?: 341 °7.2a 825. 

THE COURT: I will take a look at that during 
the recess. 

MR. STOCKELL: Insofar as the essential terms 
are concerned, also, and 3} understand clearly what your 
Honor said at the beginning of the trial, we feel that 
the failure to indicate anything abcut the nature of the 


disclosure to be made, remembering that all past disclosures 


had been, say, a design which, according to Mr. Stanton, 
was only worth about $20, where you have just a broad, 
wide-open disclosure, "I will disclose to you an idea," 
without saying it is an idea for a glove, that it is a 
design of a glove, and there is a sharp dispute as to 


the nature of what was disclosed and the nature of what 


was disclosed will certainly affect the rights of the 


parties, I think there is, again, an essential term that 
is lacking. 

The other point which I would like to emphasize, 
and I have referred to this previously, is the failure 


to disclose anything, even what was claimed as being 


original or novel or conerete. The originality and 
novelty we referred to, where Lycra Spandex was commonly 


used, commonly known. It was used in various materials 
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on the market, was well known, and Mr. Stanton was 
already sejling Lycra Spandex gloves, he had his suppiier 
prepare Lycra Spandex knit fabrics for him which he 
wouldn't accept. There was nothing new, nothing original, 


and certainly where Mrs. Gilbert says all she said was 


"You use a Lycra Spandex material in your glove, and what~ 
ever that material is is up to you to find it, that is 
not my business, but you go out find a proper 
Lycra Spandex material" ~-- that not ary concrete 
idea, your Honor. 

Also, your Honor, the further argument has to 


? 


do with the promotional ideas. So far as we can sce, 


Mrs. Gilbert says she disclosed the idea tat a Lycra 


Spandex power net, she called it at the time, in the 
knit mitten, would have the massage effect, the effect 
of whitening the hands, improving circulation, ail of the 


claims, apparently, conpressing the veins, particularly -- 


all of those claims are the same claims she suggests 


now should be made with respect to the fashion glove. 


Certainly she has no right to recover with 
respect to ideas she said were disclosed previously. 
Further on that point, your Honor, we don't think 


she has any right to collect on any ideas which it was 


illegal to use. For one reason, your Honor, the use of 
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these ideas would be illegal and, therefore, had no 


value; and, second, the agreement with respect to 


disclosure of illegal promotional ideas calls for per- 


formance of illegal acts and, therefore, the agreement 
is void by reason of illegality. 

So I think, your Honor, on the basis of these 
various points, that the case is ready for decision and 
we ask that the complaint be dismissed. 

THE] COURT: Thank you. 

Which one of you is going to answer? 

MR. TRIEN: Your Henor, I have some remarks 
about the legal aspects of this thing -- 

THE COURT: In other words, you are arquing 
the motion to 

MR. i Yes, your Honor. 

The one clement that the defendant's attorney 
leaves out in the discussion of whether or not the 
statute of frauds is applicable or whether or not the 
agreement is too vague or too indefinite to be 
enforceable is that we are dealing here with a 
relationship of trust and confidence. In other words, 
when you are talking about seeking protection for 
an undisclosed idea you are talking about a situation 


where one party is taking the other party into his 
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confidence and the Courts have treated those kinds of 
situations in an entirely differant way than they 
have in normal commerical dealings. 

For instance, if a man agrees to sell an item, 
an item that has been standing before the both of them, 
they can agree on the price, discuss it. and LE they 
come to agreement, fine; if they can't, they have no 
agreement. Bint where you are dealing with an attempt 
to protect an undisclosed idea, it is completely imprac- 
tical to suggest any such agreement will be invalid 
untess the parties agree on 4 price, because one of 
the parties could not even consider what price he wants 
to pay because he has no idea what the idea is. 

In other words, you are talking about -- the 
suggestion is being made the agreement to protect an 
undisclose@ idea, unless the parties do the very 
impractical thing of agrecing on what the price is; is 
invalid, and that is not the case. 

The law does protect the disclosure of sundis- 
closed ideas and the way it has done it is to require 
payment to be made for that undisclosed idea if it is 
utilized and if it is given in a situation where there 


was trust and confidence elicited prior to the revealing 


of the ida, and if the idea is given in the context of an 
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understanding that in the event the idea is utilized, 
"you will be paid for it.” 

This line of cases is an entirely different 
line of cases, as the Ginsberg case, and these other 
cases, where you are dealing with a known quantity, 
where the parties agree on what they are going to buy and 
gell it for, or they don't agree. You cannot impose 
such a requirement in a situation where’ the subject 
matter, the distribution to be given, from one party to 


the other, is an idea which has not yet been disclosed. 


Mr. Gilbert, who drew this famous document, 
is not a lawyer, but I can say to your Honor that if he 
came to me and said to draw such an agreement for him to 
protect an undisclosed idea, I wouldn't know what else 
to put in that agreement. In other words, he put in 
some basic protections here. 


He said, number one, she is about to disclose 


something of confidence, which expressly -- we don't 
need an inference that there was a relationship of trust 
and confidence, it expresses it in the agreement -- says, 
Mr. Stanton accepts this in confidence and agrees not 


to reveal it for a period of five years. If that is 


not a statement of trust and confidence, I don't know 


what is. 
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In addition, he agreed "in the event I utilize 
it, I will give you a reasonable return." 

Whether or not you construe that to mean that 


what the parties had in mind was that Mr. Stanton would 
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not reveal it or utilize it unless he entered into an 


AS 


agreement to pay her a particular sum of money for 
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her idea or that the agreement was that a reasonable 
amount would be paid -- I mean, I think there was a 
contemplation here. 

THE COURT: Your view is that if it were to be 
used it would be paid for on a reasonable basis? 

MR... TRIEN: Yes, your Honor. 

THE COURT: If 1 were not to be used, it would 
not be paid for but not revealed? 

MR. TRIEN: For a period of five years. 

I wouldn't know what else to put in such an 


agrcement. How else could a lawyer protect her on the 


thing? You cannot require Mr. Stanton -- if the 
requirement was, your Honor, that the parties have to 


agree on the price before there would be any protection 


of an undisclosed idea, I daresay the commerce in these 


great United States would not be as successful as it 


was, because people would look to only the most scrupulously 


honest people to reveal their ideas to, because they 
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couldn't rely on any legal document to protect them. 

We have cited a number cf cases to your Honor, 
the Robin case, a New York Court of Appeals case, in 
1965, Robin v. Frank Cooper, and in that case the 
Court of Appeals held that the proper measure of damages 
was the reasonable value of an idea. There they were 
dealing with an idea for a television series, and I must 
point out to your Honor there was no written agreement 
in that case; the Court simply found a liability to pay 
a reasonable return for the idea because of its 
factual finding that the parties dealt with each other in 
a situation of trust and confidence and with an expec- 


tation that if the idea were utilized that the fellow 


would be paid for it. 


Another case we have cited to your Honor is Cole Vv, 


Phillips H. Lore, an Appellate Division case, where the 
Court found another oral contract, again not as strong 
as this case, under which a man entrusted his idea to the 
defendant. In that case the idea was for a radio program 


entitled "Mr. District Attorney," which I used to listen 


to as a kid, and the Court expressly dismissed the 
idea in that case that the contract was too indefinite 
because there was no statement as to what the consideration 


would be. There again, your Honor, the Court pointed 
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out that the parties were dealing it) 4 situation of 


trust and confidence with an expectation of payment in 


the event of utilization of an idea. 


Penberthy v. U. S.- Rexall Drugs is another 


case in the Appellate Division in 1968. In that case 
the plaintiff had put in a system, 4 technical system 


for melting glass in a glass furnace, and there was 2 
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written agreement in that case which provided that 
"y am going to put the system in one of our furnaces for 


X amount of dollars and in the event you want to put 
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them in your other six furnaces, you won't do it unless 
suitable arrangements are made with me." In vwener 
words, the man was revealing this new system he had 


and the agreement was that the fellow would not utilize 


his ideas without making suitable arrangements. The 

Court found liability even though suitabie arrangements ~~ 
THE COURT: Is that the actual phrase? 
MR. TRIEN: Yes. 


--"suitable arrangements" was hardly a phrasc 


delineating the amount of payment to be made, any better 
than “reasonable value," your Honor, and the Court none~ 
theless granted the plaintiff the reasonable value of his 
idea. 

In other words, if you look to the ceneralized 
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language of a normal commerical case where you are 


dealing with a known quantity, selling a car or an item 


both parties can look at from all aspects, certainly that 


general language requires the agreement on all terms, 
including price, but that requirement is not imposed in 
these kinds of cases. 

Now, commenting on the evidence, your Honor, 
I would just refer your Honor specifically to those two 
draft agreements. 

The fact that those two draft agreements were 
drawn up admittedly at Mr. Stanton's requrest -- the 
man did admit that he requested the drawing of the 
document -- 

THE COURT: I understand that, but if you are 
implying that he requested it include the terms -- 


MR. TRIEN: No, just that an agreement be drawn 


That admission on his part, I think, is totally 
inconsistent with his whole theory of the case, which 
is that what we are dealing with here is a tiny idea given 
to him by Mrs. Gilbert, that is to. say, “In my 
advertising for this glove I have had in mind since 1965, 
when I spoke to Mr. Winkler" -- who, incidentally, is 


Geceased <-- 
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THE COURT: You are not suggesting Mr. Stanton 
put some poison in his coffee? 

MR. TRIEN: No, I am just suggesting his 
unavailability. I am not suggesting it, but -- 

The concept that the defendant is seeking to 
sell to your ‘Honor, ‘that what was given here by Mrs. 
Gilbert was this one little idea to include in their 
advertising three or four words, to wit, that this 
glove which he had been working on for all these years 
would depress veins and, indeed, there was such a clain 
made in a number of promotional materials -- those two 
or three words, and Dr. Lubowe made them say “temporarily" 
the suggestion by defendant that having been given this 
iscule idea which was virtually unimportant to them 
in the context of this total situation, that Mr. Stanton 
Said to Mrs. Gilbert, "Go have your lawyer draw up a 
contract so that we can determine how much I am going to 
pay you," is, to me, completely incredible. 

If the man said, "I am happy you gave me the 
idea of compressing veins, because it fits in with 
my entire concept," he would say, "I will give you $25, 
$25,000," which would have been ridiculous, but he would 


have said, "I will give you an amount of money and I will 


write you a letter to verify it" or "I will send you the 
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money," but he wouldn't tell the lady to go back and 

have her lawyer draw up a contract. Having a lawyer 

draw up a contract contemplates a continuing relationship 
which needed some clarification by memorializing that 
relationship in a written document, and that is what 
happened here. 


Mr. Stanton, when he got that first contract 


back, didn't like the fact that it indicated she was 
licensing what seemed to be a patentable idea, and he 
said, "Go back and have your attorney draw up another 
one," and then the testimony is in conflict as to what 


the parties agreed this percentage was, but the only 


point I make to your Honor is that these contracts -- 


THE COURT: I understand your point. 


MR. TRIEN: All righe. 


Another aspect of this thing is this famous 


pink glove. Contrary to what Mr. Stockell said, what 


is involved here is that Mrs. Gilbert says that she not 
Only gave him the idea of a glove that would have a 
cosmetic and therapeutic effect, or at least could be 
claimed to have it, she also said, "I have the right 
material for it and it is in my girdle, and I will make 
you up a sample of it," and she says she did and gave 


him that sample, and she told him it was made of Lycra 
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| 
| 2 | Spandex. Actually, it is made of Lycra Spandex and 
| 
3 nylon. 
! a | Then Mr. Stanton goes out and either through | 
‘ | 
| 5 the utilization of Mr. Cohen, or whoever, finds out that : 
2 
6 Webco is the manufacturer of this stuff, and embarks | j 
7 ‘on a tremendous program of dice binant: | 
6 THE COURT: You are suggesting that I can 
: infer that was -- | : 
| | @ 
10 | MR. TRIEN: Yes. I am not saying the testimony ; 
1 | is 100 percent clear on this, because Mr. Stanton has ; 
2 made what I conceive to be a remarkable number of 
I} 
13 | admissions in this case with respect to Saying he agreed } 


to pay Mrs. Gilbert a reasonable amount of money, 


and again, your Honor, those admissions, which she said 


were made over a substantial period of time -- we are 


talking from March 30, 1968 until the parties parted in 


April of 1970 -- what is that? -- 


THE COURT: Two years. 


MR. TRIEN: 


-- two years, over which Mr. 


Stanton kept saying to her, "Don't worry, trust me. 


I will pay you. You will get your reasonable sum." | 


If what they were talking about was this one 


little idea, depressing the veins, there wouldn't have | i 


been that long conversation. {It is incredible to think -- 
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THE COURT: I understand that and that is a good, 
logical argument. 

Let's get back to the pink glove. 

MR. TRIEN: Now, the pink glove. Mr. Stanton 
says that, despite the enormous number of sample gloves 
made prior to the time they went into full production, 
which is reflected in these exhibits, that there were 
many samples made over a long period of time, the only 
one he can come up with is what has been marked as 
Plaintiff's Exhibit 51, and the reason, he says, why 
he knows that this pink glove was made prior to the time 
that Mrs. Gilbert ever gave him a suggestion about this 
glove and the use of the material for it is because of 
its startling color. 


I would refer your Honor to a number of exhibits. 


One is Exhibit 5 for identification -- I'm sorry, 


Exhibit 25 in evidence. That is a letter dated 
April 17, 1968, from Mr. Stanton to Mr. Kramos. 

Mr. Stanton says in the letter, "When are 
you going to ship the sample of the pink stretch glove 
of which Mr. Hammond sent you the cutting?" 

THE COURT: What do you think that proves? 

MR. TRIEN: It certainly proves that a pink 


sample stretch glove was received by Mr. Stanton subsequent 
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to April 17, 1968. It doesn't prove beyond a shadow of 
doubt that it was this glove -- 

THE COURT: Nor does it prove when Mr. Cohen 
came in with the material and when the idea was decided 
to go ahead on that glove. 

MR. TRIEN: We have an invoice, your Honor, whic 
I can't put my hands on at the moment, from Webco to 
Aris, reflecting the deliverance of pink sample material 
to Mr. Stanton in a month much later than May of -- 

MR. SWIRE: Might I interject, your Honor: 
Since Mr. Trien is fully aware at his request Webco went 
through all the invoices that said "pink glove" and 
identified them as not being of that color -- 

MR. TRIEN: That is not the testimony at ali, 
your Honor <-- 

THE COURT: I won't accept representations of 
@ither of you. 

MR. TRIEN: That was not Mr. Robbins’ testimony, 
your Honor. 

THE COURT: Well, you either call a witness 
ox forget: it. 

MR. TRIEN: As the record now stands, your 
Honor, there are a number of invoices in here which 


reflect the deliverance by Webco to Aris of pink material 
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at a date subsequent to March 30, 1968, and indeed as 


late as 1969. 

THE COURT: That may be, but pink material is 
not necessarily shocking pink. 

MR. TRIEN: That is the casi, and I made an 
effort during discovery to try to put my finger on it, 
and your Honor will find the result of that when 
Mr. Robbins is brought here. 

The only point I would make to your Honor is 
that there are a number of documents in here, as well 
as the exhibit produced by Mrs. Gilbert herself of this 
pink material in a chopped up sample form which had 
been given to her at a date obviously subsequent to 


March 30, 1968. 


i 


THE COURT: I don't quite understand what you think 


that would prove. If Aris gave it to her, what would 


it prove? 
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(Pause) 
THE COURT: With regard to the pink material -- 
MR. TRIEN: Exhibit 41? 


THE, COURT: Yes. 


I don't understand what you consider to be the 


significance of the fact that Mrs. Gilbert received it. 


MR. TRIEN: It only has this significance, 


your Honor: It impeaches the credibility of the story 


Ww 
fs 


given by Mr. Stanton that the way he knows that =“xhibit 


came into existence in December 1967, or therabouts, is 


because of its color, and Exhibit 41 being of the same 


color was a sample given by Mr. Stanton to Mrs. Gilbert, 


I think she testified it was in about May 1968 -- 


THE COURT: I don't find those two fact;, if 


they are facts, necessarily inconsistent. A piece of 
it might have been lying around and he gave it to Mrs. 
Gilbert. 

MR. TRIEN: I think it is more probabiy in the 


context of the relationship that Mrs. Gilbert's testimony 


is correct, that Exhibit 41 represented one of the samples 


given to her by Mr. Stanton as they were being made 


in order to elicit her comments about their development 


of this clove. 


So Exhibit 41 having been made sometime in 
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May 1968, I am saying to your Honor == 

THE COURT: Exhibit 41 is a pretty saG-looking 
thing. Exhibit 51 is something else again. 

MR. TRIEN: Sad as it may be, I think it 26 
clear that what this is is a sample glove that had been 
taken apart to make a point to somebody. That, at least, 


was Mrs. Gilbert's testimony. 


TH COURT: Can you wind it up now, So that we 


can take a short recess and begin with the witnesses? 

MR. TRIEN: I would make this point with respect 
to a phrase utilized by Mr. Stockell in his argument. 
He says there is no consideration here because the idea 
given by Mrs. Gilbert to Mr. Stanton was not, as he put 
it, novel, original or concrete. Those are terms 
utilized as a common law description of what an idea 
has to rise to in order te be a property right. 

We are not dealing with that in this situation. 
If we were taiking about conversation of a property 
right, you would have to find out whether or not you are 
dealing with an idea which was novel in the 
world, that is to say, an idea which was virtually con- 
crete enough and novel enougn to be patentable, or at 


least entitled to the common law description of it as 


a property. 
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We are not dealing with that in this case. 
The cases we have cited to your Honor in our brief 


reflect that when you are dealing with a contractual 


obligation to pay for an idea given to you, there is no 
requirement that that idea rise to the dignity of being 
a property right or a patentable idea. 
THE COURT: If you assume the burden openly 
and voluntarily, you can assume whatever responsibility -- 
MR. TRIEN: Right. You are dealing with an 
undisclosed idea, so you don't know what burden you 
are assuming. 
There is a requirement that the idea have some 


value to the defendant, and that is the only requirement. 


ot 
The only issue here is whether or not valuable consideration 


was given and the idea given by Mrs. Gilbert constitutes 
that valuable consideration. 

I don't think there is any question that 
Mr. Stanton, in or about March, the end of March, 1968, 
was motivated to do a lot of things to develop an 


advertising program, to make a lot of samples, to get 


an exclusive on the product from Webco, which they got in 
October of 1968, to have conversations with Mr. Chanler, 
as these documents reflect, soon zfter March 30, 1968 -- 


he did an awful lot of things for which there is an 
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awful lot of written confirmation subsequent to 

March 30,1968, and that written confirmation confirms 

not only that he did it, but that this was the initiation 
of the proyect. 

The only thing to counter that is the statements 
made by Mr. Stanton, which obviously are self-interested -- 

THE COURT: So are Mrs. Gilbert's. 

MR. TRIEN: Yes, but she is corroborated by 
a lot of documents insofar as the activities of Mr. 
Stanton subsequent to March 30, 1968. 

THE COURT: I will look that over and see 
whether I agree with that conclusion. 

MR. TRIEN: With respect to the 8 percent 
agreement which is claimed by Mrs. Gilbert, that testimony 
I think is relevant from two standpoints. 

One, assuming that value is at issue in the 
case, the agreement was reached subsequent to the 
time that the idea was given, at least is alleged to have 
been reached subsequent to the time when the idea was 
given, and assuming your Honor finds such an agreement 
was reached, I think that would be a valid, oral 
modification of the written agreement. 

In other words, the parties had agreed on what 


they conceived it originally to be, and I would point your 


SOUTHERN DIST! ICT COURT REPORTERS, U.S. COURTHOUSE 
Hal ie an. Ve pag NEW NA os Cir? @nne 


149a 


50 mmmch 
Honor to the fact that Mr. Stanton said, "Draw up 
agreements," indicating an expectation on his part that 
he was dealing with a going relationship, which could 
only mean a payment in the future out of future profits 
or future gross, or whatever. 
The suggestion that the consideration given 
by Mrs. Gilbert was illegal, I think 1s ludicrous, to 
the extent that she gave him the idea of marketing a fashion, 


| 


glove out of this particular material which could be 


claimed to have certain cosmetic and therapeutic effects 


upon the wearer of the glove. Those claims would not be 
illegal if made upon proper verification. 


Now, there are only certain ones -- in other 


words, the claim is being made that the suggestion 
given to Mr. Stanton required him to do illegal acts. 

THE COURT: I don't get that idea at all. 

MR. TRIEN: That is what he said. 

THE COURT: No, that isn't. My understanding 
is that Mr. Stockell's position is that the claims made 
by Mrs. Gilbert were exaggerated to a point that the 
FDA held them to be misrepresentation, and to that 
extent they were illegal. 

You may say there was a good deal more that 


gave, but that is a different thing than stating the 
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the company was obliged to follow them. 

He means those are the ideas she gave and 
they turned out to be held by the Government, at least, 
to be misrepresentations. 

MR. TRIEN: With respect to that, your Honor, 
many claims sciae than those referred to in the FDA 
letter, which is in evidence, were made prior to the letter 
and subsequent to the letter -<- 

THE COURT: She just tempered them down. 

MR. TRIEN: There were three words they had to 
take out, but the basic thrust of the advertising was 
basically the same afterwards as it was before. 

THE COURT: That is what I find is the general 
value of the FDA. 

MR. TRIEN: They were so solicitous of the 
American consumer that instead of allowing them to 
say the glove would make your skin smoother and prettier 
that now they say the glove makes you fell your skin 
is smoother and prettier. 

THE COURT: There has been a good argument, 
and I think I will have to terminate it now. We really 
have to get on with the rest of the business here. 

I have concluded that subject to my reviewing the 


technical legal questions raised by some of the argument 
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that, at least! on) the) (facts, ithe plaintitl has met her 
burden of establishing a prima facie case here. I may 
say I think some of the questions are close but, 


nevertheless, I do believe plaintiff has established 


a prima facie case, and I will be prepared to hear the 


defendant's witnesses, and we will take a short recess 


at this time. 


COLLOQUY 
i} 


1 
4 


Rm: We offer Defenizint's Exhibits W throvgn 


NWN for identification in evidence. 


eee, 
| 


ME COURT: They all relete to what, Hands 


Beautiful? 


Bi Bie Se Sat Maids Woe ere en 


No, your Hone. They relate to general | 
| 


meso 
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advertising or promotional material starting in about 1960 
for Lycra Spandexy support hose and related items showing 
the notoriety and ape of claims being made. 

THE COURT: In other words, intended to astablish 
what the general knowledge of the subject was? 

MR, SWIRE: That's correct. 

MR, HANDELMAN: Your Honor, I object to this 
offer. That there has been Lycre Spandex around for some 
time is something of which your Honor can take judicial 
notice, There is nothing to show that if it were offered 
for anything 1t should be offered to show that Mr. Stantecn | 
didn't need this infornetion from my client and that it | 
was his comnon knowledge, but there cin be a million ads.» | 


about Supp-Hose -- 


| 
| 
Tn COURT: I think it makes it much more wm | 


likely to believe that Mr. Stanton had already been introduced 


to this idea. I think it certainly is relevant. It ian't | 


i 
| 


\ 7 
fully persuasive. Nobody can be sure that just because semething : 


i 
| 
| 
| 
\ 


4s on the front page of the Times every day that it cones 
to the attention of somebody in New York. 

MR.’ HANDELMAN: Thia is not being offered in that 
vay. Jt is being offered about other products. The fact 
that it wis used in other products acesn't mean-- 


vz COURT: As L understand it, one of the very 
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points the plaintiff mak2s is that she fortified her position! 


| 
| 
| 


by suggesting how many different ways this material can 
be used and if it is releva..t onme side, it is certainly 
relevant on the other. 

MR, HANDELMAN: She suggested the various USeB, 
your licnor, were ones that had not been used before. 
are not coming along to show that there were chin straps 
and body suits or something cise. 

THE COURT: Even you end Mr. Trien at tne very 
bottom agree -- at the very least, IT should say egree with 
defense counsel that you must prove -- that is, that lirs. 
Gilbert gave something of value to the @efendant, and Ag 
think this material is relevant on that point and I 
don't expect to sit and pore over it put it is relevant 
and I will receive it as evidence before me. 

MR, HANDEIMAN: I just add this, your Honor: 
the relevance of the material for this case and for this 
situation is hardly established by the fnet there were ed3 
in existence in these various places. There is not even 


any evidence jn this case that Mr. Stanton reads the Times 


over Wouen's Wear. 


Ti COURT: There certain_y has been testimony 


that he reads Wowen's Wear Dolly regularly end I cannot 
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take judicial notice of the availability of Lycra Spandex, 


am | but perhaps taking judicicl notice cn the basis of personal 
‘ i expericnce as a former attornsy who, like you gentlemen, 
» || had clients in the textile file and T know what the sient. 
\ 3 
1} : 4 : 
6 | gganee of Women's Wear Daily is in tre textile field and | 5 
\| H : 
1} i 
A tel RS altogether appropriate that I should see what appeared | 
: there during this period of time, ‘ 
a | 
| The exhibit is recaived, but please doen't come 7 
bee | 
’ || near me with it. ; 


NATHALY O. ROBBINS - Direct 


1 
|] 
} 


| NA TIA GY O. RO BB rel Si: called 


as a witness by the defendant, being first duly 
Sworn, testified as follows: 
THE COURT: Will you be seated, Mr. Robbins? 

DIRECT EXAMINATION 
BY MR. STOCKELI: 

@) By whom are you employcd, Mr. Robbins? 

A Dan River Mills, Webco Knit Division. 

Q Now long have you been employed by the Webco 
Knit Division? 

A Webco since 1952; with Dan River, due to a merge 
of corporations, 1965, 

Q In what capacity are you employed by Webco? 


A My current position is Lxecutive Vice-President, 


Marketing. 


NATHALY OQ. ROBBINS - Cross 
a 


——— 


ChOSS-EXAMINATION 


é |. 
! ' 


12 
|| BY MR.TRIEN: 


Phe: Were any steps taken by your company as a ou 
715] 
result of requests made by Mr. Stanton to do something mi } 
the manufacturine process in order to avoid the curling 
problem? 
A Nothing we could do. 
THE COURT: I take it that the curling problem 
was one widely experienced ane discussed in the industry? 
THE WITNESS: That is correct. 
Q But do you know whether or not the curling 
problem eventually was solved by Mr. Stanton? 
A You got the answer in your hand in that pin 
glove. He had to solve it. 


Q In other words, this was a problem 


in the beginning with his manufacturing? 
A I don't know. All I can state from my knowledge 
is I know the fabric curls when tension is put on 


it, and having seen sewing machines and manufacturing 


techniques and sewing procedures generally, 1 would say 
that a certain amount of tension had to be put on it in the 


process, normal, routine process, and that would render 


the cloth in the curled state, so it would seem to me pa 


they were more careful, if .they fed it into the sewing 


machine more slowly, these were the suggestions that we 
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and duPont were making at that time on how do you sew Lycra. 
THE COURT: Treated it kindly? 
THE WITNESS: With tender, loving care. 


And this was the ultimate answer, and I would 


way that the girdle area was easier because of 3 larger 


part, we had people to this date who will not run our 
tricot fabric in girdles because they have not been inter- 


ested enough to solve the tender, loving care concepts, 


which is time and money, I guess. 
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SUMMATION - Mr. Handelman for Plaintiff 


THE COURT: All right, thank you. [1053] 
You are free to take them althovwgh they are 
marked court exhibits. 
Gentlemen, I loni: forward to hearing you. 
MR. HANDELMAN: If it please your 
think the plaintiff has established all the 
case by better than a fair preponderance of 
First, the agreemant between the parties, 
is in writing, Exhibit 1, we finally have reached the 
point, I believe, where I can fairly say to your Honor 
that. even Mr. Stanton acknowledges his signature. 
it that way because you remember there was a time whe, 
said it looked like it and all that sort of thing, but 


at apy vate I think that can be considered a fair admission 


now and tnere “is also evidence that after the 1dea was 


é 


ae eae ome. epee 
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given, and I am talking now about that lovely friendly 

dinner at the Right Bank, there was an agreement as to 8 


per cent on the sales. 


Now, Mrs. Gilbert testified very clearly «s to the| 


! 


idea given and I think it is fair to say that the idea was 
that Stencon should manufacture: a glove of the type of 

material which she had in her girdle which we now have estab+ 
lished is Exhibit 3 and established that it is a Lycra 


Spandex nylon fabric, very close or similar to that which 


is up today being used in this very successful glcve. 


Along with the idea that he should so manufacture, | 


| 
| 
{ 
| 


she also advanced the idea that it should be marketed as a | 


Stretch glove which would impart some cosmetic or thera- | 
peutic benefits to the wearer thereof explaining that those | 
benefits would come, ef course, from the contraction of 

the material by its very nature. 

And that the nature thereof was to create a mas- 
sagic effect. 

She explained this at the dinner meeting and in 
various writings prepared by her and her husband. Some of | 
the documents in which these explanations and promotional 
ideas were made contained questions, not only questions, 


but also conments in Mr. Stanton's own handwriting and 
g 


many of these documents, which are in evidence, were, as 
’ 
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your Honor will recall, produced from Mr. Stanton's own 
files. 
Now, on the Monday following that Right Bank 


dinner, March 30th, she sent him this excision from the 


girdle made into a mockup of the glove and also retold 


to him or suggested to him, if you will, the possibility 

of body. suits and chin straps and face masks, and peds 

and the like and there has been no denial on Mr. Stanton's 
part that I can find anywhere in the record that she didn't. 


suggest those things and oddly enough we had, I shouldn't 


say oddly enough, logically enough Mr. Somark testified 


that he made some of those side items and at the proper 


time, I think there is also no question that though maybe 
there wasn't this great success with chin straps and face 


masks, and peds, there was a very marked success on body 


suits, but that hasn't come out, I don't think, in this 


part cf the case. 


I think your Honor can take judicial notice if 


your wife has bought any of those, they are quite expen: 
Sive, too. 

Now, the idea as given and that is always the 
test, it is not only what someone says he gave, but what 
did the other fellow utilize and there is no question in 


this record that after the 30th of March 1968 Stanton 
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| 
2 utilized that Lycra Spandex material, which had previously 
te 
3 been used only in what they call foundation garments and 


that includes girdles and I won't bore your Honor with 


a what other things might be foundation garments. 

6 | But at any rate the record is also clear that 

7 ! thig material had never before been used or manufactured 

| or marketed under these minds of claims in gloves. 
9 Now, the promotional materials are certainly | 
10 | numerous. They go from Exhibit 5, for example, to Exhibit | 
1 | 21 and they reflect the very cosmetic and therapeutic | 
12 claims suggested by Mrs. Gilbert. | 
13 Exhibit 10, for example, is a brochure of which 


Mr. Stanton admitted they had printed hundreds of thou- 
sands and they utilized them to reveal and to excite the 


public with the very claims suggested by Mrs. Gilbert. 


There has been a little talk here about what's 


18 new and what's unique. Again the eating is the proof of 


the pudding. The sales of Hands Beautiful and Iso Toner 


gloves in the very first year amounted to approximately 


a million dollars and that was, if your Honor please, 14 


EE) think) Me. 


per cent of the Aris gloves. In other words, 
Stanton told us that they did a little over 7 million and 


here was a million in this brand new product in the very 


first year. 
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Now, that should be viewed, too, in, thelignht. of 
the fact that Aris was an old time glove manufacturer. 
They had started before Mr. Stanton. His father started 
that business and they were pretty thorough and they had 


a factory in the Phillipines and they had all the accoutre- 


ments for the promotion of gloves and your Honor might 


wonder why this big mogul in the glove business would have 
to go to this little lady and her husband to discuss what 


can be done, but ideas come, aS your Honor knows, from 


strange places and there is no magiCapout it- No one 
12 has a corner on it. I suppose the biggest of the cor- 
13 || porations in this country have achieved ideas from little 


people all around the country. 


the other thing that indicates the novelty 


Now, 
of this thing is to examine this whole company's advertis~ 


7 ing budget and they have admitted that it was increased. 


18 The budget on this glove alone was increased from around 


100,000 in the first year to close to, I don't know, 


690 odd thousand dollars, close to $900,000 in 1974. 


21 Again we know that companies don't foolishly 
oe | spend a million dollars or close to a million dollars on 
23 advertising unless they figure roughly that it will be 
2A perhaps 10 per cent of their gross. | 


YHE COURT: It didn't actually turn out to be, 
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did it, did they sell $9 million worth of gloves? 

MR. HANDELMAN: We don't have the '74 figure, 
your Honor, but I surmise from what I can learn from 
advertising people, that it will be ten times the adver- 
tising. That was just the budget, your Honor, as 
I understood it, so it will be ten times that for ‘74. 

Now, all of that certainly provides a valid basis 
for the explanation as to the sales which, as you say, 
we don't know the. figures now, and it also more importantly 
indicates the value of this idea suggested by Mrs. Gilbert. 

Now, Mr. Somark identified Exhibit 3. -- 

THE COURT: You mean Mr. KAramos. 

MR. HANDELMAN: Mr. Kramos, Exhibit 3 as the -- 
well, we have been over that this morning so i won't beat 
a dead horse. 

THE COURT: It is Lycra, Spandex. 

MR. HANDELMAN: Right. We have also made refer- 
ence and I am not criticizing the other gentlemen from 
Webco that he didn't want to say with definiteness about 
ae 

So at any rate there is no doubt that we are 
talking about the same thing when we talk about what was 
used and what Mrs. Gilbert suggested. 


Now, your Honor, another way of looking at this 
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is to examine the defenses aimed at Mrs. Gilbert in this 
matter. They say the idea is not, as I have just outlined 
to your Honor, as Mrs. Gilbert claims, but that the only 
thing that Mrs. Gilbert told him, that is; ‘to Mr. Stanton, 
was with respect to a night mitten. 

Your Honor will recall she said that she told 
him about some six or twelve months before along with some 
other contributions that she made to his welfare in the 
form of ideas and for which she complained that she had 
not received any compensation and which she pointed out 
was the real motivation for Exhibit 1, in other words, 
insisting upon something in writing because she had had 
this trial period of being a dear friend. 

Now, the power mitten, to talk about the power 
mitten, the night mitten, rather, is a little ludicrous. 


There we had a sort of a )ittle sack affair which got its 


power, aS you Say, out of this material called power net, | 


| 
| 
i 


of which we have an example in the exhibits, and that merely, 
the power net part of it, merely went around the top of the 


| 
| 


hand and over the palm and it utilized some kind of a 
| 
hand cream. 
In other words, we are talking about bananas and 


oranyes. There is no similarity between that matter and 


this. To say that this is. the thing that she really told 
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him ubout and if your Honor will recall the part was that 
he liked the idea; that it would flatten veins. 

Now, that is so much frivolity. It shocks I 
think anyone's consciousness to come in here and try to 
set that forth as a defense. That she was really talking 


about that and not about this fashion glove which had this 


therapeutic quality. 


Now, he admitted that between March 30th and 


April '70 he continuously assured Mrs. Gilbert of payment 
for her idea telling her he would be fair to her and that 
is in the record, page 79 and other places, and suggested 
even that she have her attorney prepare a formal agreement. 
That testimony is at page 181. 

That, as your Honor will recall, resulted in 
her having an attorney prepare an agreement under date of 


May 1968 which is Exhibit 11 in evidence. That called for 


,licensing Aris to manufacture and provided for the § per 
cent royalty which had been discussed at the Right Bank 
meeting On March 30th and he didn't say before he asked 

her to prepare it to prepare an agreement just as to the 
mitten or he didn't say to her, as he had every opportunity 
te say, you didn't give me any idea. Even he doesn't 


testify that he ever said to Mrs. Gilbert, well, you 


didn't give me any idea, it was always trust me, I will 
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be fair to you, we will work it out. His lawyers are busy 
and all that sort of stuff. 

When he finally gets the agreement the big 
criticism is it's a big joke bec ause, and correctly so, 
she had no patent and therefore as a technical matter she 
couldn't license and that led to the palaver about go 
back and have a new agreement made. 

In cennection with that it is a little odd, too, 
to his dear friend her husband he says, have your lawyer 
leave out the percentage otherwise indicating as business- 
men I suppose both east and west of Seventh Avenue do he 
intended to have a little negotiation with respect to 
the generosity he had exnibited on March 30th at the Right 
Bank. 

He admitted that he asked her to get this agree- 
ment and he talked avout his attorney in San Francisco 
being busy. Again he didn't talk about anything being 
wrong with that agreement. He didn't talk about the 
basics that you didn't give me this idea, why do we 
need an agreement, but his eee was very busy. 

He told her husband and we find out, strangely 
enough, that the lawyer is a fellow named Guggenheim 
who is his cousin in San Francisco and again Guggenheim 


is very busy. That:'s all at 557. When you read that kind 
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of what I call palaver, your Honor, it certainly shocks 
credibility that someone would expect that they could sell 
that kind of bill of goods. That would be great salesman- 
ship. 

He admitted that he involved both Mr. and Mrs. 


Gilbert in the advertising and the development of the 


admitted sending her many samples and they 
are in evidence as Exhibits 30 and 47 and there are others 
some of which he gave directly and some he transmitted on 
his morning visits to her husband when he was taking his 
yoga exercises. 

He admitted that he discussed many of these 

things with both of them. Now, again you will recall that 
Mr. Kramos, who came on the scene here much later than 


Mrs. Gilbert, described that he made changes at the re- 


-quest of Mr. Stanton with respect to the size of the 


fingers and also with respect to the manner, and I am not 
proficient enough to use the technical terms, but the type 
of cut for that thumb. Apparently there is more than 

one way that one can manufacture a thumb. Strangely 
enough, that fitted in exactly with what Mrs. Gilbert 
testified to as telling him where her criticisms of the 


first sample. 
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Now, aS ee Honor recalls, Mrs. Gilbert testi- 
fied that she provided a list of names which included 
the Hands Beautiful and in all fairness she stated that 
Mr. Stanton wanted the word beautiful in there and in 
talking about Iso Toner, she quite logically explained 
how they started out with isometric and I looked at one 
of those exhibits today and it did have the word isometric 
there ni they got a variation of that. Exhibits 94 and 
95, for example, are a list of names in her writing and 
which she says were at Stanton's request and in fact they 
are on Aris paper. oe 
i Now, he admitted discussing -- it's odd that he | 
should admit discussing the development and the advertis-~- 
ing of something that she had nothing to do with. She 
didn't give him any idea for. zven if your Honor recalls 


those Lubow reports where they went and got some doctor 


to make a test on people to see if there was any effective-| 


ness in the use of this glove for women and those exhibits 
I think run from 52 to 77WW and the advertising copy was 


prepared at his request and he admits at page 165 that he 


specifically discussed some of these things with Mrs. 
Gilbert. 
Your Honor will recall how he always shied away 


and tried to make it just a discussion with Mr. Gilbert, 


SOUTHERN DISTRICE COURT REPORTERS US COURTIIOUNI 
POLLEY "JARRE PEW YORE fey bo ae re 


eojb 12 17Oa 


but he did on many occasions finally admit that there were 


some things that he did talk to Mrs. Gilbert. 


Clearly if her only idea was that night mitten, 
he would not have been discussing all his advertising witn 


her and which I think he admitted at page 46 fairly early 


in the game that he had discussed it with her once or twice.) 


But as the record progressed and the evidence came into 
being, it showed much more. 


Now, why would they have had a meeting with this 


Mrs. Gamble. That's the lady whose deposition, the 
arthritic over in Jersey that we had to take her deposi- 
tion. Mr. Stanton was there, Mr. and Mrs. Gilbert were 
there and for whatever it may be worth it was Mrs. Gamble's 
testimony that in her -- that in this discussion she got 


the impression that Mrs. Gilbert was the spokesman for 


the product. She was as she put it the star of the show 


and that the glove was as she said a necessity. 


If she was giving a wrong idea, certainly Mr. 
Stanton was there to correct her so that no one would go 
away with any false impressions. 

I might point out that if they had nothing to 
do with this thing, why were they part and parcel of the 


Rainbow Room and the Plaza presentations and why was Mr. 


Gilbert asked to make a talk on it. All of this indicates, 
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the talk by the way is Exhibit 96 of which your Honor has 
a recording. All of this with the idea -- rather I should 
gay in spite of all this your Honor is asked to believe 
that she contributed nothing. 

Now, what I call the second defense is that Stan- 
ton already had the idea for the manufacture and marketing 
of a therapeutic glove made of this Lycra Spandex and that 
has about as much weight as the first defense because he 
claims that the idea came from a deceased gentleman named 
Mr. Winkler’ Of Blue Ridge. If that were true, your 
Honor, at the time of the March 30th meeting when the 
revelation Was made to him, he would have said, oh, I 
got this some years back from Mr. Winkler, thanks. very 
much. But, no, he went on to discussions as to payment, 
talked about 6 to 8 per cent and finally agreed on & per 
cent and then he went on to formal agreement conversations 
and his eternal fairness. None of which would have hap- 
pened if in fact she had contributed nothing. He would 
have said that. He is a businessman. He wouldn't offer 
to pay twice for scmething he got once. In that regard 
got it from some other source. 

Now, your Honor will recall that Mr. Taub of 
Blue Ridge, who was a member of that so-called research and | 


Gevelopment committee and a salesman for Blue Ridge is, 
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he said he snowed Mr. Stanton and other glove manufacturers 
their experimental Lycra Spandex which materials he said 
did mt ian Have attain any end use, that is at page 745, 
your Honor, and Mr. Taub never told anyone that the 
material had therapeutic qualities. 

Similarly we had the deposition, I believe it was, 


of Mr. Kantrowitz who, too, was a member of the research 


and development committee. I always stumble on that becouse! 


it struck me upon the description of the various people 

as to their qualifications to be on a research and develop- 
ment committee that it was something made of whole cloth, 
but nevertheless Mr. Kantrowitz in his deposition testi- 
fied -- 

THE COURT: Will you remind me what company he 
was associated with? 

MR. HANDELMAN: Blue Ridge. He made no mention 
of any therapeutic ideas emanating from his chief Mr. 
Winkler as claimed by Mr. Stanton. The only one who came 
to Mr. Stanton's support was this Diane Levine of Blue 
Ridge who not only was on the R&D committee, as she called 
it, but she also was the secretary who took down the 
minutes and she said, in support of Mr. Stanton, that Mr. 
Winkler gave Stanton the idea of a Lycra Spandex Supp-liose 


fox the hands way back in She claimed that 
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2 | that matter of his giving that came up in these R&D meet- | 
| - ; 

| ings of which che was the secretary and she stated that 

4 | she made six copies of the minutes of each of these meetings, 3 


SF RI Ae 


| but none of them have ever been presented. 

G6 | As a matter of fact, we have a lot of the Blue y 

" Ridge files in evidence, your Honor. I think they are ; ‘ 
} 5 

8 | Defendant's Exhibits S, T, U, and V and they indicate that i 

9 the proposed end use of all of this material was strictly 

10 for swimweax or bathing suits and I think that was materia) 

Wl | that was described as too soft and too sleazy as some 


other materials were. 


Certainly there was nothing in those files and 


even on an examination of the clothes that would 


lead any- 


one to think there was any possibility that that soft 


material would do anything about depressing veins. I hate 
to talk about depressing veins because I think that is so 
remote from this whole thing and it is certainly contrary 
to the deposition of Miss Levine who at that time remembered | 


no such conversation. I refer your Honor to pages 791 to 


720 of her deposition. 


Unless I indicate a deposition transcript, I | 


mean a trial transcript, your Honor. | 


Now, an interesting thing is that your Honor is 


asked to believe that Stanton, received this idea from Mr. 
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Winkler in '65 or ‘66, but he didn't carry through because | 
he thought, in other words, he didn't do anything with it, 
} 
| 
because he thought that the material made by Biue Ridge 


was unsuitable and to use the word again too sleazy. 


Now, Mr. Robbins of Webco, whose material is | 


actually being used in the glove, he testified that they 


were selling that same material back in '64 or ‘65 and 


if the idea that was given to Mr. Stanton in '65, why would 


he have delayed in doing anything about it? Especially 
when you look, yous Honor, to the feverish activities. 


I think they could fairly be considered feverish activities 


in his efforts to develop this glove after March 30, ‘68. 


In other words, I say to your Honor there is 


notning in this record to show any real effort or any 
effort of any kind by Mr. Stanton prior to March 30th. 


-It is all conversation about somebody showed him something 


late in. '67 or early in '68 and it is the day before 


Christmas, the day after this constant attempt to dragging 
this thing back, but if you look at the facts and you 
look at the documents here, everything indicates that the 
only activity and it certainly w2s an awful lot of activity, 
bet it all came subsequent to March 30th. I think that's 

a very, very significant fact, your Honor. 


If the idea was given to Stanton then, he not 
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only would not have delayed, but we see him after March 
30th rushing out almost immediately to get an exclusive 
on that material. He didn't make any efforts before March 
30th on that and aside from getting the matecial, which, 
as I say, Webco had been selling since 'G64 or '65, when 
does he get busy with an advertising man? We never had 
the pleasure of seeing Mr. Chanier. I had been looking 
forward to him. I couldn't find him myself, but neverthe- 
less, we have the correspondence with Mr. Chanler, that 
is Exhibit 26, and that doesn't start until August '68. 
So with respect to this idea that he had in ‘65 and which 
someone, Mr. Cohen sort of nudged him about in: late Decem- 
ber of '67, he still did nothing until August of '68 when 
he gets busy with brother Chanler. 

There are exhibits like Exhibits 22 to 24 and 2 
to lll which reflect the activities between Aris and 


Somark, which is certainly something that we would look 


for aS an inditia of whether Aris was doing something about 


this glove. 

The correspondence, the only correspondence there 
is in that connection starts in April of ‘68. Again after 
March of ‘68, after the time when Mrs. Gilbert at the 
Right Bank gave this man the idea. 


We are asked to believe that really there was 


SOUTHERN DISTRICT COURT REPOP », US. COURTHOUSE 
POLLY 4 Rt i 


eojb 18 176a 


activity on the part of Aris and Somark, but it was always 
verbal, nothing was written down, there are no records, 
no one has any memorandums, so for ail intents and pur- 
poses I think it is imperative to conclude that if there 
Was any activity between Aris and Somark with respect to 
this particular glove. Your Honor will remember that 
Somark, aS your Honor brought out by his own question, 
were beholden to Aris, put it that way, for 50 per cent 
of their production both vclume and dollarwise. 

The earliest invoices reflecting shipments of 
any material to Somark, that is Exhibit 27, and that, if 


your Honor please, is in May of '68 which again is sub- 


sequent to March 30th, '68, 


Now, another little inditia of when things be- 
came important is when did Aris, who were very experienced 
in these matters, when did they start thinking about trade 
mark registrations for the names Hands Beautiful and 
Iso Toner and that, as shown by Exhibit 28, was in July 
of '68. Again late enough to indicate when the idea 
arose. Exhibit 28 to be specific, your Honor, shows 
that the first use of that name was in July of '68. 

Exhibit 29 with respect to Aris obtaining an 
exclusive on the Webco material -- 


THE COURT: What exhibit did you say? 
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MR. HANDELMAN: That's Exhibit Ps 
dated October 21, '68. That, I think, has a lot of sig- 
nificance because he is waiting until they have a fair.idea 
that they can stop the curling of this material and learn 


how to, you remember there was some talk; your Honor, about 


putting some kind of glue on the edges and they finally got. 


so thay could hold it down and they used the cloth inside 
out and could ct decent stitching in it and as scon as 
Mr. Stanton saw he had something he could manipulate, he 
busy on the.exclusive and that is October 21,68. 

Now, with respect to that, it was mr. Robbins 
who testified that it was some 30 or 60 days before Octo- 
per 2lst when for the first time he was approached with 
respect to an exclusive on that material and that is a 
long way from the conversation about late '67 or carly '68 
when Mr. Cohen -- 

THE COURT: October 21st of '68, right? 

MR. HANDELMAN: Right. 

THE COURT: Is a long way from Lecember of '67? 

MR. HANDELMAN: From Mr. Cohen in December of 
'67 or early, .as Khe put. it, early °os. 


Mr. Robbins testified that he hai his discussions 


with respect to that exclusive with Mr. Stanton and he 
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So from all of that your Honor can fairly con- 
clude that if Mr. Stanton was prompted by some motivation, 
it was a motivation that didn't occur in '65, but rather 
in March of '68. 

THE COURT: For the purpose of listening to you 
better, I am going to take a short recess as usual. Let's 
try and decide what our schedule wili be, though. You 
have been at it about 40 minutes. I would like to ask 
you to finish this part of your summation in another 20 


minutes and then you will have 10 minutes to Sum up after 


. 
SERPS We a NE A EIT COST la ER ere hid PE AD AEM EAE ES, EP 


the defendants and I will give them an hour. 


(Recess.) 

THE COURT: All right, I think you had just con- 
cluded by telling me that as a result of all your refer- 
ences it was resonable to conclude that i 1e idea that Mr. 


Stanton acted on waS secured in 1968 and not in 1965. 


POE ORT ETT PETE RTE I PS EL 


MR. HANDELMAN: That is the course I was sort of 
in the middle of. I will try and spewd it up as much as 
I can. 

THE COURT: About another 20 minutes now. 

MR. HANDELMAN: What: I call the third defense 
the Cohen defense and that I think is probabiy the most 
indicative of an attempt to mislead the court. 


Now, here we have a claim that Mr. Cohen in fact 
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brought Mr. Stanton a sample of Webco material, which 
incidentally your Honor will recall he said he happened 

to be up at Webco and his eye fell on the material. He 
thought this is going to be great and it turns out from 
what Mr. Robbins of Webco said, the material had been 
around since ‘64 or ‘65 and Mr. Cohen maintained he had 
always been going up there through the years and knew them 
well. 

In spite of the idea that having been given to 
him by Mr. Winkler in '65, this is I think a very sig- 
nificant thing, when he allegedly gets it from Mr. Cohen, 
it is brought to his attention by Mr. Cohen in late ‘67 
or early '68, he doesn't like it. He turns it down and 
it is only after Mr. Cohen comes back the next day or two 
days later, it sounded like one day to me and I marveled 


at Mr. Cohen's ability to get this glove manufactured so 


quicklyin view of the other testimony of Mr. Kramos and 


everyone else how difficult, including Mr. Robbins, how 
difficult it was to handle this thing, like getting to 
the moon, but Cohen came back in a day and he had a glove 
and now Mr. Stanton looks at that and that's great and 

he is going to do that and he is going to pay Cohen and 


all that sort of thing. 


Again it brings us back to the very significant 
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fact that if as recently as late '67 or early '68 he had 
been discussing this with brother Cohen and was on his 
way to bringing out this glove with the therapeutic quali- 
ties, certainly his memory was refreshed enough about what 
ne learned from Mr. Winkler and he should on March 30th 
have been reasonably expected to Say, no, that's an idea 
that I have had for a long eine: | 

Instead ef that he goes on, he doesn't mention 


that to his friends the Gilberts and he admits they were 


at that time and he doesn't say anything. 
he say nothing at that happy dinner at the 
March 30tn, but your Honor will recall a 


about he thought he signed a -- he admits to 


the meeting on the 30th, but he signed it lying on his 
back on Monday when he was getting his yoga lesson up in 
David Gilbert's office and so he had another two days over 
the weekend to refresh his recollection that he had had 
this idea from Mr. Winkler in '64 or '65 and thathe had 
it again from Mr. Cohen in late '67 or early ‘68. 

2 Then, of course, appropos of what I mentioned 


about the glove miraculously being made in one day, 


they checked with the man *--turers where Cohen allegedly 
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record of its having been done. 

I submit to your Honor in view of what both Mr. 
Robbins and Mr. Kramos said about the Lfficulty, es- 
pecially Mr. Kramos tellirg how long it took him to master 
this rebellious cloth, that sounds a little odd. 

Then, I don't like to throw any brick bats at 
Mr. Cohen, maybe I aman overly suspicious’ type, your Honor, 
but I do think that his testimony should be viewed in the 
light of that $12,000 check which he received on the very 
morning that he testified. 


THE COURT: Supposing it was less than he hoped 


MR. HANDELMAN: He said that was compensation to 


him for his consulting services during the year 1974 and 


here he was getting his payment in January of "75 on the 


very morning of the afternoon on which he testified. 


HE COURT: I don't frankly know what to make of 


that. It seems to me very easy for the defendants to avoid 


that dilema for a week or two and one can argue there is 


a refreshing candor in plunking it down on the table. 
MR. TRIEN: Either that or a demand on the part 
of the individual. 


THs COURD:) Yes, 


MR. HANDELMAN: It might be candor and at the 
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risk of your thinking I am overly suspicious, strange things | 


happen in litigation. 

THE COURT: I am Simply reacting. 

MR. HANDELMAN: Your Honor, too, should remember 
all of this was pursuant to verbal agreement between these 
admittedly good friends. The only thing I can say for 
it, your Honor, is that Mr. Cohen is a sick man. If they 
had been such good friends I am at least glad to see that 
some money is going to a sick man and that's about all fi 
can say for it and that's why I looked w'th some jaundiced 
eye at these back-up documents that I neither understand 
nor comprehend, but whether your Honor accepts my sus~ 
picions about Mr. Cohen or not, I think the factual S«c ip 
as to Cohen's having his eye fall on the material and the 
quickness of moment certainly leaves a little something to 
the imagination. 

One thing I will say for brother Cohen, he was 
very frank to say that he didn't have any Gaiscussions 
about any therapeutic parts of this thing or nothing. He 
just was the guy to get the material and, as I have already 
pointed out -- 

THE COURT: He commented that, as i recall he 
commented that there was a virtue aside from health as- 


pects to a stretch material for a glove because you could 


SOUTHERN DISTKICT COURT REPORTERS, Us COUR THOUS 
POLiY * WAR NIA Vabh BY my grt 


OT ROME ONE REET FOP BS NI CB 


ane ee ee renee 


13a 


eojb 25 
make one-size glove that might fit a lot of size hands. 

MR. HANDELMAN: I think the one-size glove is 
not anything new. I think that has been done before. At 
least it is very prevalent now. 

THE COURT: There is nothing in the record 

or another on that. 

MR. HANDELMAN: Now, Bis story when he was 
the stand, when we had to get him here, that he gave-- 
not only did he give the glove, but he left a swatch of 
the material with Mr. Stanton and then also for the first 
time something he had not revealed in his depositicn tes- 
timony, which is completely devoid of it, he .entions is 
that leaving the material and that the material was this 
pink color. 

Now, to put this pink color to rest, your Honor, 


this talk about happy Easter to you all and that waswnat 


made somebody think that they were working, remembering they 


were working on this pink stuff in early '68 because pink 
is associated with Easter and all that. That was really 
imaginative, but not, I think, very, and I trust your 
lionor might find the same view, not very convincing about 
anything and certainly i- is one, if your Honor will par- 
don the expression, one hel) of a way to remember an 


important event like working on a new sample if you 
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remember it by the color. 
Now, Mr. Kramos shows no activity prior to March 
30th. The exhibits reflect and that starts with Exhibit 


25 activity on April 17, '68 which again I nevd not point 


out is 18 days after the meeting at the Right Bank and 


in that letter your Honor will recall Mr. Stanton is 
asking Mr. Kramos, "Where are you going to ship the sample 
of the pink stretch glove of which Mr. Hammond sent you 
the cutting?" 

Mr. Kramos testified that he never worked with 
the Lycra Spandex before and that because of the problems 
of cutting and sewing, he had great difficulty and in Ex- 
hibit 22, which is a letter dated May 8, ‘68, he refers 
to a pamphlet which refers to a pamphlet with a letter and 
the letter said that the pamphlet contained some useful 
information on the Lycra stretch fabric which we sank you. 
You should read carefully as there might be very useful 
information contained therein which will help you in the 
manufacture. 

In the letter of May 28th, which again is part 
of Exhibit 22, Stanton asks Kramos to make an angle sup- 
port out of the new bone stretch material. Again I think 
your Honor lending a lot of credence to the fact that it 


was again one of Mrs. Gilbert's ideas. No one testified 
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to any of these other little ideas with the exception of 
Mrs. Gilbert and not only did no one else testify to hav- 
ing them, but no one else denied that they came from her. 
In the letter of June 17th, which is again part 
of Exhibit 22, Stanton asked Kramos to make a sample of 
four and eight-button gloves from the Webco stretch nylon. 


'o? 


Again showing all of this activity subsequent to March 
and Mr. Kramos testified that in solving the sewing prob- 
lems of this stretch material by using nylon thread and 
there was a letter.on that and. that was July 15,'68 and part 
of Exhibit 23 and there Stanton is requesting samples of 
this elastic thread. Kramos testified that he finally 
solved the thread problem by using nylon thread and in Ex- 
hibit 109 we have a letter dated August 6, '69, where 
Stanton asked Kramos: "Do you ever use nylon thread to 
sew gloves?" So we see the proximity of the question 
from Stanton -- 

THE COURT: You say August 6, 

MR. HANDELMAN; ‘69, Sir. 

THE COURT: Isn't that a year later than the 
other events? 

MR. HANDELMAN: Yes, and that fits in with the 


production problem. 


THE COURT: I thought you were trying to establish 
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2 that there were a bunch of events shortly after March '68. | 
| 
| 
3 MR. HANDELMAN: I have, but they stretch out and 
4 they go as we pointed out to actual production of this 


new glove and certainly no one can deny that it was a new 


wa 


6 | glove because both by virtue of the success it experienced 
7 and the fact that no one else has it, but it stretches | 
8 into '69. That's when the production started. | 
j | 
9 It takes time. It doesn't take from '64 or '65, ! 
10 your Honor. | 
| 
nt THE CQURT: Can I ask you to complete your pre~ | 
$ 12 sentation in five minutes. 
13 MR. HANDELMAN: Yes, your Honor, I think I have | 
14 very little more. | 


thread it is just indicative of 


On the nylon 


16 what goes on. He asks fcr sample of it and the prices 


of it and so forth and I won't bore your Honor any further 


with Kramos' testimony as to the difficulties that he 


elaborated on. 


THE COURT: I am conscious of those. 


21 MR. HANDELMAN: Right, right, I will see if I can 


eliminate sone more. 


Then we have I think another significant thing, 


Exhibit 108 and Exhibit 3 are again Kramos' revords show- 


ing the receipt of material. | 
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COURT: Exhibit 3? 

MR. TRIEN: It must be 103. 

THE COURT: 3 is the girdle. 

MR. HANDELMAN: Lid, 108: end tii. 

THE COURT: Are what? 

MR. HANDELMAN: Kramos' records snowing the re- 
ceipt of material and it shows that the earliest receipt 
of Webco material was on June 20, 19668. 

All of that that amounts to merely establishing 
that there is a written record as to the activities of 
Kramos in working out these samples and the production. 

I think that concludes what I have to say tv your Honor. 

THE COURT: All right. Thank you. 

MR. Stockell. 

MR. HANDELMAN: There is one other thing. 1 
have already mentioned about their recollection being 
based on the pink material. 

THE COURT: Yes. 

MR. HANDELMAN: And the only other thing that 
comes to my mind, your Honor, I would like to add is there 
was also in an attempt to duck tue responsibilit .es of 
this situation there was an attempt to show that Mr. 
Stanton had a Lycra Spandex glove in effect in the one 


that he had that was a lace glove and ayain that is talking 
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about apples and oranges, certainly no one could claim 


thac this lace glove was in any way related to the thera- 


peutically alleged, so we call it, glove that we are 


talking asout ‘nm this case and on top of that the proof 


again I suppose is in the eating. He sold about $5,000 


worth a year and your Honor can take judicial notice of 
the dissimilarity so I won't beat that horse. 

Thank you.: 

THE COURT: ‘Thank you. 

Mr. Stockell. 

MR. STOCKELL: Your Honor, the plaintiff's 
basic contention here is that what was disclosed e¢ the 
March 30th meeting was the night mitten and although -- 

COURT: You say that's the plaintiff's? 
STOCKELL: I am sorry, the defendant's. 
am accustomed to representing plaintiffs, your Honor. 

The Gefendant's basic pesition is that what was 


disclosed was the night mitten and that while some dis- 


cussions of flattening the veins might have sparked some 


further ideas in connection with the Hands Beautiful glove, 


| 
| 


that that was not -- the Hands Beautiful clove was cer- 


tainly not the disclosure made by the plaintiff. We 


believe the record sustains this and if the court agrees 


with us that it was the night mitten that was disclosed, 
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|| ___ 
Bi ihas ayn aie 
|! 28 BAC KM RON), called as a i 
9 + 4- es . a mated 45 
witness, being first duly sworn, testified as [24] 
10 follows: 
1) DERECT EXAMINATION 
12 i! BY MR. HANDELMAN: Me 
(arc roa A 
* * * * * * 
Vans ae 
7 | Q Doctor, you have had some discussions with me 2a] 
18 
| 
18 relevant to the issue in this case and I want to ask you, 
: | 
19 on the assumption of the following facts whether you cin 
20 | render an opinion that may be of aid to the Court. 
| 
21 | Assuming, Uocttor, that prior to Manel 20; 
? Ht 
a i 1968 Aris Glove Company, that is, the defendant here, 
93 = ‘ 
did not manufacture or market a stretch glove which was 
advertised as having amazing effect on the hand, thereb, 
imparting beneficial cosmetic or fhoripewkie chiccrs te: 
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the wearer, and that over the period from early '68: to 
September, ‘69 Aris had developed a glove made from a fabric 
manufactured by a company known as Webco which contained 
Lycra Spandex and which had never before been utilized 
in gloves,along with a marketing and advertising campaign 
pursuant to which the glove was Claimed to impart beneficial 
cosmetic and therapeutic effect to the wearer of the glove 
the use of the fabric and advertising campaign 
described by Aris' president as a, and I quote 
"Completely new concept," in the glove industry, that the 
scrvices were rendered by Mrs. Gilbert in advising Aris 
in connection with the development and promotion of the 
glove which eventually was called Hands Beautiful and Iso 
Toner, and that during the period of experimentation with 
the fabric which was to be utilized in the glove, Mr. 
Stanton, that is, the president of Aris periodically 
discussed the new glove and the advertising and aoe 
campaign with Mrs. Gilbert and sought her comments about 
its design, keeping her informed about his progress with 
the product, and that during the development of the 


campaign Mrs. Gilbert advised Mr. Stanton at his request 


of her reaction to proposed advertising and packaging 


plans, and that Mrs. Gilbert gave continual advice to 


Mr. Stanton throughcut the development and promotion of the 
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glove, advice which Mr. Stanton solicited and often used, 
which advice was given in clear reliance on Mr. Stanton's 
promise to compensate Mrs. Gilbert -- 
THE COURT: °( I don't think that needs to be 
a part of the hypothetical to Dr. Backman, the question 
of whether there was reliance or not. 
The question of value of services depends 
on what they were worth, not on what they were relying. 
MR. HANDELMAN: I am merely putting it in 
context, your Honor, to point out that the specific 


nature or amount of the compensation was not specified 


between the parties. 


THE COURT: That's correct. 


Q And that Mrs. Gilbert had experience in design 
work both at school and as a freelance worker in that 
field == 

MR. SWIRE: Objection. 

THE COURT: It is all a hypothetical question. 
Of course it is subject to your demonstration that any 
element of the hypothesis is not correct. 

Q tT will strike in that field. 2 will say a 
freelance worker, if that will please counsel more. 

That during the effort to find the proper 


fabric to create the massaging effect samples were sent to 
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Mrs. Gilbert for the purpose of having her comment on the 
quality of the fabric, and that during -- 


MR. SWIRE: Objection. Excuse me, your Honor, 


Would you prefer that I object piecemeal] or at the end? 

THE COURT: What I would have preferred, 
but it is a little late now, is that Mr. HNandelman hei 
indicated to you and me that he would ask this question 
so that we could go over it in advance and see whether we 
agreed with the facts stated in the question. 

Why don't you read the whole question, Mr. 
iHlandelman, and Mr. Swire you make notes as to what you 


think are incorrect and we may have to discuss it briefly 


to see whether it is justified) or not. 

Q That during the period when the proper 
fabric was being sought, Mrs. Gilbert advised Stanton 
that fabric samples which had been sent to her for her 
opinion were too thin and would not make a proper ee 


because the fabric did not have enough body to it and did 


not create the massaging action in the hand, since they 


were lacking in firmness and strength; that before 
advertisements were prepared, Stanton discussed with Mrs. 
Gilbert specific material which was to go into them and 


the terminology to be used; that Stanton sent numerous 


ylave samples to Mrs. Gilbert during the development ctage, 
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asking her opinion about them; that among other things, 
Mrs. Gilbert criticized and made suggestions regarding 

the way the thumbs were cut and the length of the fingers, 
some of which suggestions were incorporated into the glove; 
that a number of initial glove samples that were made 

were sent to Mrs. Gilbert by Stanton and discussed with 


her; that che development of the glove and the advertising 


campaign was discussed with the girls at various dinners 


that thev had together; that an insignificant problem in 
the eerly manufacturing stage was that the fabric curlea 


and was difficult to sew, a problem which was discussed 


with Mrs. Gilbert, Stanton having asked her how to eliminate 
that problem; that with respect to 

THE COURT: Mr. Handelman, is the yuestion 
much longer? 

MR. HANDELMAN: One more page. 


THE COURT: I think -- does anybody have handy 


a copy of my decision so far in this case? 


MR. TRIEN: Yes. 


THE COURT: I remember his. That -- have 


you seen the entire text of the question before this, 


Mr. Swire? 
« 


MR. SWIRE: No, I have seen Qone thing 


\o 
alay ss 


TIE COURT: I would suggest that we do one of 
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two tiings: 
Either that -- both of which would have to be 


done in the robing room. Either that you undertake to go 


through this and point out where the findings to which 


you refer are contained -- 


MR. HANDELMAN: I am prepared on that, your 


Let us do that and get it out of 


THE COURT: 
the way. You are going to be asked the same question 


in general of the other witnesses? 


Se ed oe eee 


MR. HANDELMAN: yes. 


© wi 


THE COURT: Then let us get this cleaned up. 


(In the robing room) 

THE COURT: Off the record. 

(Discussion held off the record) 

MR. SWIRE: As your Honor has observed I am 


hearing this for the first time. ‘The nctes I have taken 


so far are based on just Listening to Mr. Handelman in 


court. 


The first note I have was Mr. 


Sw RI A Sa! cia a i 
ae pi Ae a Bet tty be € 


Handelman's 


statement referring to the development of the glove as being 


from September 1968 to October 1969. I understand -~ 


excuse me, September 1969. 


As I understand your Ilonor's decision you 
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specifically found that the particular fabric had been 
found in December 1967 -- 

MR, TRIEN: May I interrupt? He has it wrong, 
your Honor. ‘The statement was made that it was developed 
over the period early 1968 to September, 1969. 

MR. SWIRE: I heard it as September, 1968 to 
October, 1969. 

HNANDIELMAN : September. 

SWIRE: The question is whether I heard 
jt incorrectly or not, I suppose the only one who can 
tell us that is the reporter. 

MR. TRIEN: If there is any question we can 


amend the question. It should read from early 1968 €o 


September, 1969. 
THE COURT: There is a question so it should 
be amended. 


OFF the record. 


(Discussion held off the record) 


THE COURT: The reading of the question if it 
was misread will be corrected to indicate that the develop- 


mental period began early ‘68. 


MR. SWIRE: The second principal point, the 


question refers to, I think I quote in substance here, that 


during the period of development while the proper fabric 
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was being sought, Mrs. Gilbert advised Mr. Stanton certain 
samples. That is simply directly vontrary to the finding 
of the fabric that was used in the ‘inal glove had been 
found by Aris prior to March 30, 1968. 

THE COURT; Hew is it phrased in the question? 

MR. HANDELMAN: That during the period when 
the proper fabric was being sought, Mrs. Gilbert advised 
Stanton of the fact that the fabric samples that were sent 
to her were in her opinion too thin anc would not make a 
proper glove because the fabric did not have enough hody 
to it and did not create the massaging action on the hand 
since they were lacking in firmness and strength. 

Pages 397 and 424. 

THE COURT: It may appear in the transcript 
but we are now at a further stage. 

Off the record. 

(Discussion held off the record) 

THE COURT: We cannot retry the case, clearly. 
I did find that the material in que’tion was known to the 
defendant without Mrs. Gilbert's assistance, and any 
hypothetical question that you ask which was based .on the 
implication that she contributed towards the Hubasdinebicn 
of the fabric, it seems to me would be misguided and the 


answer would net mean anything. 


a 
i 
: 
| 

i | 
| 
| 
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MR. TRIEN: There is nothing necessarily 
inconsistent about our phrasing of what she did and the 
facts as your Honor found it. 

THE COURT: What is the relevance of it in 
the developmental period? 

MR. HNANDELMAN: If your Honor recalls, in the 
developmental period they were trying 
there were times when she said it was not farm enough 
finally a time when she said that it was firm enouch. 

MR. OTREEN's In other words, that is consistent 
with the finding that Mr. Cohen had found the Lycra 
Spandex fabric made by Webco for Stanton. 


As Webco testified. they made various grades 


MR. HANDELMAN: Of the same material. 

THE COURT: I think what we better do 
is this: am afraid that you are going to have to give 
Mr. Swire a copy of the proposed question and I am going 
to ask you, Mr. Swire, to bring to my attention only 
anything that you think of is major consequence. You are 
free of course to cross examine any witness and ask him 
to what extent his opinion would alter if such and such in 


the cuestion were not coxvr2ct and later we can arguc 


whether those clements are or are not correct. 
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I do not want to waste today on that. 
MR. SWIRE: I of course have a hypothetical for 
my witness which I will furnish to Mr. HMandelman. 
THR COURT: I would suggest that you furnish 
it to Mr. Handelman so he can comment on that. 


(Pause) 


THE COURT: Look at this copy, Mr. Swire. 


(Pause) 

THE COURT: If you do not raise any major 
points at the present time, that is without prejudice 
your right to cross examine in full, if you point out 
me at a future time any inaccuracy in the question. 

However, if there are any major matters I 
think we should deal with them so that we do not proceed 
on fundamental mistaken assumptions. 

I «an not suggesting there are any such 
fundamental mistaken assumptions. 

MR. SWIRE: On the second page, your Honor, the 
second, third and fourth paragraph, the second paragraph 
we just discussed and they are directly contrary to the 
finding that the exact fabric -- 

TIE COURT: I don't know if it is directly 
contrary but it implies that Mrs. Gilbert contributed to 


that, as t found she did not. 
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MR. TRIEN: How about the point, your Hon 


f . 


that there are vartous grades, as Mr. Robinson of Webco 
testified. There are invoices put in the record in 
which Mr. Rosinson testified that 


they were getting various weichts of the fabric. 


THE COURT: It is a question of Dr. Backman 


oa 


understanding that the Court has found that the defendants 
were the persons who had this fabric on hand independent 
of her. If you want to ask him to consider that Mr. 
Stanton did send her samples for the purpose of having 

her comment on the quality, I am willing to have him 


consider that, as long ashe understands what my findin 


MR. HANDELMAN: As to weights, your Honor. 


There were different weights. 


MR. TRIEN: He can clarify that on his cross 


examination. 


TIE COURT: I would like that fact to 
understood +o begin with. 

MR. HANDELMAN: How would you want ie 
put that, Mr. Swire? 

THE COURT: When we go back in I will 


that comment myself. 


MR. SWIKE: The sixth paragraph, that amon, 
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other things Mrs. Gilbert criticised and made suggestions 
regarding the way the thumbs weve cut and the length of 
the fingers, some of which sugrestions were incorporated 
in the glove. Certainly neither of those suggestions 

was incorporated into the glove. I do not think there 

is ics a es that any of her suggestions were 
incorporated into the glove. 

THE COURT: We will handle that on the basis 
of your asking the extent to which his opinion would be 
affected if that were not true. IT simply do not have 
a chance to search the record on that. I do not remember 
making, any findings on that point. 

MR. HANDELMAN: The record-that I referred 
to there is Mr. Stanton's own testimony. 

MR. SWIRE: It does not support the 
proposition, Mr. Handelman. 

THE COURT: I am not going to argue that at 
the moment. You can do that on cross examination. 

MR. SWIRE: Towurds the bottom of the page, 
that with respect to the curl problem Mrs. Gilbert 
suggested that the fabric be starched. I would end 
there because the sugrestion was clearly never utilized. 


THE COURT: Where do you find that Mr. Stanton 


utillved that? 
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MR TRIEN: She had testified to that. 

MR. HANDELMAN: There was testimony too about 
their sizing it. The man from Souwark testified to that. 

HE COURT: IT am not cpoing to allow >] 
hypothetical to be asked on the basis of the plaintiff's 
own testimony which was not adopted as 4 finding, by the 
Cours T did not mean ty say it is not truc, but L did 
not inake any finding shat it was true. 

MR. HANDELMAN: That was a prooplem covered 

»inion, your Honor, the curling problem. 

MR. TRIEN: Your Honor did not purport to 
make firdings on each and every dispute. Vnat we 
attempted to do here was to utilize your Honor's findings 
in those instances where there was any dispute between 
the parties. If your Honor made no specific finding 
about it, then we felt that we could take her testimony 
as a basis for an assumption. Mr. Swire can of cours’ 
on his cross examination find out the extent to which 
this assumption Was ~~ 

MR. SWIRE: The further problem 4s the fact 
that they never starched the glove. The ftnal glove is 
not starched. There was experimentation with starching 
and they abandoned it. it would be untrue to the facts 


and justice to say that. 


2028 


Backman ~— direct Wl 


MR. HANDELMAN: There is no testimony it was 
abandoned. 

MR. TRIEN: That's right. The only testimony 
in the record with regard to that js her testimony. 

THE COURT: I will allow you to ask the 
question, and I will allow them to cross examine as to 
what his opinion would be if it was not true, and I will 


allow you to put Stanton on the stand to say that it 


is not true. 


MR. SWIRE: The top of the next page, I 
think this 1s important, in referring to it -- these are 
Mr. Gilbert's advertising ideas, that some OL) tii98se 


jdeaz and those writings emanated from Mrs. Gilbert. 


For one, without reviewing the record,-you know what 


particular ideas and it just seems -- it is totally 
inappropriate to suggest that. 

THE COURT: I am going to say to the extent 
that any such vague ideas are contained within the 
question, they will make the answer less meaningful to 
me. Let's get down to brass tacks. A man of Backman's 
caliber is not going to pay the damndest attention to 


the statement that some of the ideas were from Mrs. 


Gilbert. He is going to want to know what they were and 


what they were not. 
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MR. SWIRE: The middle of the page, the 
paragraph which has something stricken out, that extensive 
advertising and promotional campaigns were undertaken 
with hundreds of thousands of brochures containing 
the claims as to cosmetic and therapeutic effects, I don't 
know what that is in there for, since the finding is that 
she cannot recover as to claims for cosmetic and 
therapeutic effect. 

MR. HANDELMAN: It is in there because it 
is a fact that there was, if your Honor recalls, they 
had a batch, they were asked to ioacey it, and in 


addition they made a mistake, 4f you recali, and they 


printed up the identical stuff and again the administration 


said, well, go ahead and use them up. So all of those 
claims which were eventually eliminated were utilized 
in the printed matters, the first two batches of printed 
matter which composed really the great amount 
that launched this thing. 

MR. SWIRE: ‘That is not responsive to my 
objection. 

THE COURT: I am looking at my memorandum 
here which says nor can Mrs. Gilbert recover for the 
advertising ciaims -- 


MR. TRIEN: But your Honor then states -- 


COURTHOLS? 
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am awfully sorry, your /ionor. 


THE COURT: <= that the’ gloves would among, other 


wonders, massage hands, compress veins and increase 


circulation, because she herself admitted that she had 
disclosed these claims to Stanton before the March 30, 
1968 dinner meeting and without demand or expectation 
of compensation. What is it you wish to bring to my 
attention? 

MR. TRIEN: Pages 13 and 14 of your Honor's 
decision. You say, on the other hand defendant is liable 
to Mrs. Gilbert for her continual advice to Stanton 
throughout the development and promotion of the glove, 
advice which Stanton often solicited and used. 

THE COURT: It is clear by implication that 
that refers to other advice, etcetera, but I have not 
studied my own memorandum recently, but it doesn't mean 
to say that she could recover on one basis and not on 
another, but rather that she could recover on one 
subject and not on other subjects. Anything else, Mr. 
Swire? 

MR. SWIRE: No, your Honor. 

THE COURT: I will allow the reference to 
advertising and promotional campaipn without the 


reference to the fact that the mlove would: create various 
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beneficial cosmetic and therapeutic effects. Made as 
to the virtues of the glove, say. Finally, Mr. 
Handelman, I note that you had perrectly understandably 
set this up with regard to the Spcclficaticn of the 
Gross sales as they were. But I have already ruled 

you are not allowed to specify what they were. In 


reading the question, you will have to end with a 


reference to the first vear's sales, that they were 


approximately a million dollars, and Boing on, based on 
the assumption, do you have an Opinion. And after the 
Opinion is rendered, you will Say if the sales were xX 


dollars, what would your opinion be. 
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CROSS EXAMINATION 
BY MR. SWIRE: E>?) 

Q Dr. Backman, I am interested in pursuing the 
last question that the Court put to — I take it you 
are assuming that there was a substantial contribution 
from Mrs. Gilbert to the defendant in this matter, and 
you have mentioned to us one item, that being the 
suggestion of the name Hands Beautiful. Are there any 
other items that ycu are assuming she contributed to the 
success of this product? : 

A I am assuming that, I based my answer on the 


list of items outlined in the hypcthetical question, and 


that included all sorts of things, from the thickness of 


the fabric, as I recall, to how one prepares it so it 


can be sewed, to a whole series of other things that 
seem to deal with how you made a viable, salable product 
out of what was ar. idea. 

Q Let's fet to, then, the thickness of fabric 
or how it was sewn. If in fact the manufacturing process, 
the taking of the fabric and sewing, 4t in a plant into 
a plcve, was accomplished entirely by the defendent and 


its independent manufacturing, consultants, would that 
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affect the type or amount of compensation you would 
think Mrs. Gilbert was entitled to? 
A I would think that if it were the only char7e, 
$t wouldn't affect it very much; if all of the 


contributions to whatever the production problems were 


were wiped out, that would affect it. 


Q) Are there any particular contributions in 
the production process that you are assuming she made? 

A I merely took that list -- I do not have it 
in front: of ime :-—-— 

THE COURT: Why don't you take a look at it 
and mention to us those that you consider to be dupentans 
in your opinion, in forming and reaching your conclusion 
(handing). 

Q I think if you will go to page 2, Dr. 
Backman, that we get into the more specific items. The 
second paragraph there concerns -- the second and third 
paragraph concerns the fabric being too thin, not having 
enough body to it and creating massaping action to the 
hand. Are you assuming, that Mrs. Gilbert's suggestions 


in these respects were adopted, in miving, your answer? 
A I am just assuming the language of the 
T 


hypothetical, which implies they were adopted. I do 


not know. 1 made no special study of it. 
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THE COURT: Mr, Swire, I am poing on the 
assumption myself that any witness, including: Dr. 
Backman, must accept the hypothetical put before him, 
and the question is not whether he has accepted them, 
but how much weight he is’ attributing to it in reaching 
his conclusion. 

Q How tee a factcr do you consider the 
Suggestions as to the thinness of the fabric and the 
body of the fabric? 

A If I may answer it in relative terms, I would 
think that was more important than the setting up the 
way the thumbs were.cut than the length of the fingers, 


because this would go to what the glove allegedly could do. 


Q If in fact Aris had the exact fabric that 


it used in the glove, the successful finished product, 
without Mrs. Gilbert's idea at all, I take 1% then that 
your assessment of the value of her idea would be 
decreased. 

A It would be somewhat less, yes, sir. 

Q The next item I believe, referring to 
Specific ideas, was that the thumbs were cut and there 
were suggestions as to the length of the fingers. You 
have said that that is less inpontads than the thickness 


of the fabric, 15 that eorvect? 
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A I said that on the assumption that the alle;sed 


massafriing, action was influenced by the thickness of the 
fabric. If to any extent it was affected by the way the 
glove was constructed, then of course the difference 
becomes less. But 1 just don't know, I am not a 
technician in that area. 

= To pin it down, though, if in fact even any 
suggestions as to the cutting of the thumbs and the 
length of the fingers were not adopted, that would 
decrease the value of the idea? 

A It would be a factor, yes, sir. 

Q Moving to the curling of the product, which 
was one of the items you assumed, how important a factor 
was the suggestion by the plaintiff as to curing the 
curling, problem? 

A I have no scale, I wish I could answer, but 
I have no scale by which I could say that this contributed 
X percent and the other thing Y and the other thing Z 
percent. I have to take the whole picture. 

THE COURT: Can you put them in order of 
importance? Do you consider the curling problem to be 
more important than the other factors we have been talking 
about, or less? 

THE WITHESS: I have one problem with the 


o 
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cut in length of the fingers, your Honor. I do not know 
whether that influenced the massaging action. If it 
did, I would give that more importance than 1 would the 
fact that they found a way to sew 1t. Lf it does not, 
I would give it less importance, but again that is 
witnin the limits of my knowledge. 

Q What is the reason you are putting so much 
strength on the effect on the massaging action? 

A Because as I read some of the exhibits, I 
do not recall the numbers, that dealt with the advertising, 
this seemed to be one of the important sellinz points 
of the glove. 

Q That the glove would have a massaging action 


‘on the hand? 


A That's right. 


Q Are you assuming that the suggestion as to 
the massaging action emanated from the plaintiff? 

A I am just assuming the hypothetical, where 
it seems to imply that she contributed significantly to 
the construction of the gloves which would perform that 


function. 


ei1ia 


ZERY - Direct 
[ao kD ON 28 AR , called as a 


{77} 
wWitres:, being first duly sworn, testified as 


follows: 
DIRECT EXAMINATION 
BY MR. HANDELMAN: 

GQ Mr. Zern, would you state what your backrround 
48 in your profession, your training. 


A am present'y senior vice president of 


Daniel and Charles Associates, an advertising and 
marketing; agency. I am principally concerned with 
marketing. Prior to that I have been with them for 
eleven years. From 1950 to 1964 I worked in a variety 
of jobs for Fuller ana Smith and Ross, an advertising 


agency, also involved with marketing of a wide variety 


of products. 


* * 


ZERN - Cross 


CROSS EXAMINATION 


BY MR. SWIRE. 


rira 


Q You testified that this 5 to 10 percent figure 


which in your opinion would be equitable here woul.d he 
based on a substantial marketing, contribution, 1s that 
correct? 

A Yes, that's correct. That is what I 
understood. 

Q <: What are the items of substantial marketing 
contribution that you are aware of here? 

A Based on the question as I heard it, there 
4s the development. of a product from what I think of as 
an amorphous batch of bits and pieces into a coherent 
marketing entity. Development consists of taking a 
product or a ‘arketing service or idea and making it 


into a marketable item, which is an entire proposition. 


(88] 


I am sorry if I am fumbling, but narketing, is an entirety. 


this case? 


A 
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[ua 2a START OR « called as a 


a Bs 
witness, having, been previously sworn, testificd 


further as follows: 
DIRECE EXAMLNATLION 


BY MR. SWIKE: 


Q Mr. Stanton, in connection with the 
development of the Lycra Spandex glove by Aris, did 
Aris employ an independent or any advertising agency 
or marketiny, consultant? 


A Yes. 


THE COURT: At what period of time, Mr. 


sSwire? 
Q Up to the point of the introduction of tne 
product in the fall of 1969. 
A Yes. 
MR. HANDELMAN: What period ef time? 1 <6 


not think that answers your Honor's question. 


MR. SWIRE: It is all right in the record. 
THE COURT: From the bepinning effort 
{ understand to 1969, I understand that ti -y did. 
not sunnier the record that well, Mr. Swire, but I 
assume it is in 1968 or 1969. 


MR. SWIRE: Ti.ot's ‘correct. 


Was that the Harvey Chandler rroup? 


ei4a 
Stanton-direct 

A That is correct. 

Q Are ti.e documents in Plaintiff's Frhibit 26 
already in evidence as corresponuence with Mr. Cnanler, 
do they give you an independent indication of the type 
of work he was doing? 

THE COURT: Has that been modified? 
MR. SWIRE: No, it is already in evidence, 
your Honor, as Plaintiff's Exhibit 26. 

A Yes, it is. 

Q What was your arrangement with Mr. Chandler? 

A His fee was. $435 a month. 

Q What did that include? 

A This included the development of labeling, 
packaging, advertising copy, merchandising, development 
of TV scripts, radio scripts, development of point of 
sale displays, sales girlsselling cards, sales girls 


selling tips, statement enclosures, contact with media 


such a3 saat, ie connection with possible TV, contact 


7 


with outside consultants. 

Q Such as? 

A Andrew Graham and Dr. Lubowe. 

Q Graham being the attorney who testified at 
trial? 


Dr. Tubowe did some testing work. 
* * * * * 
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In connection with Mr. chanler's bills, 
[137] 
were there other individuals working with him? 


A Yes. 


Q Included in the same monthly rate? 


A Tat's correct. 
Q How many others were there, to your knuwledre? 
A There weve two and perhaps three, but two 


I definitely know of. 


Q Mr. Howard Chanler? 


A Yes, that was his cousin. 
And Miss Gilda Block? 
A That's right. She was cthe copy writer. 
Q What was Mr. Chanler's professional 
background, do you know? 
A His professional background was that he was 


a marketing man and at that time 1 believe was the 


marketing manager for Swingline Staples. 
Q ne work he was doing, tor you then was on 
a rreelunce basis? 
A That's correct. 
) Tf you look at Exhibst A, the top parc, does 


that accurately reflect the dates during which Mr. 
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Chanler worked for you? 


8 A Yes. 

4 Q What are those dates? 

5 A October 3, 1968 through I believe November 

’ 15, 1969 

7  Q And the Hands Beautiful glove was introduced 


. when? | 
ae A I believe it was in August or September 1969. | 
” Q And Mr. Chanler's ‘total compensation during : 

: i that period was $5,870? | 
2 A That's correct. 


That included the services of the people 


Q 


working with > im? 


1 A That's correct. 
16 Q Mr. eh aaieds there has been some testimony 
this morning about Mrs. Gilbert's suggestion that the 
fabric used in the glove be starched, a suggestion which 


you supposedly utilized. 


20 MR. HANDELMAN: Is this a rebuttal, your 


Honor? 


THE COURT: No, it 1s not rebuttal. Don't 


you remember in the dtscussion in the robing room I 


Allowed this material to come in in the hypothetical 


question? 


i 


mAva 


Stanton-direct 
Mk. HANDELMAN: I am sorry, TI did not 
remember that..your Honor had made that ruling. 1 
Ghowusnt 10 was.all in the record. 
THE COURT: That that statement could be 
challenged by other witnesses. 


Q Has the commercially sold product ever been 


starched to eliminate the curling? 


A The commercial product never has been 
starched. 

Q So\\that the curling characteristic) stiii 
exists in the gloves? 

A The curling characteristicsexist and we 
want them to remain in the giove. 

Q Were any suggestions by Mrs. Gilbert as to 
the way the thumbs were cut or the length of the fingers 
ever incorporated into the glove? 

A. o. 

MR. HANDELMAN: Your Honor, I submit the 
record on all this is complete. I do not think that 
the defendant is entitled to single out any parts of 
the record and repeat them at this time. 

THE COURT: You will have to show me where 
they are in the record. 

MR. HANDELMAN: T can do that in the record, 


your Hlonor. 


218a 
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THE COURT: Go ahead. Do you have the record 
with you? Some of the references TI see in your 
hypothetical question are with respect to my memorandum, 
I don't construe the same way you du, my.memorandum. 

MR. HANDELMAN: The subject was gone into 
in the trial by both sides. 

THE COURT: My point is if it was and we 
have a record on it, I agree with you. But you PUG, LG 
into the hypothetical question. Then T have ruled that 
the defendant has a right to ask the witness about the 
facts which are assumed in the hypothetical questicn. 

MR. HANDELMAN: Then 7. assume I will be 
able to put on whatever proof I have of contradiction. 

THE COURT: Sure. But if it is settled in 
the record, I don't want to waste any time on it. Why 


don't you show us what you are referring to? 


MR. TRIEN: There was reference, your Honor, 


at page 430. 
(Pause) 
THE COURT: You are talking about Mrs. 
Gilbert's testimony? 
MR. HANDELMAN: Yes. 
THE COURT: Let me read it. 


(Pause) 
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Til COURT:  Y°qulte disagree with you that 
the testimony referred to establishes the proposition 
which the hypothetical question indicates. The 
hypothetical question indicates as follows, or reads: 
That with respect to the curl problem Mrs. Gilbert 
suggested pee iece fabric be starched, a sugrestion which 
Stanton utilized; referring to pare 430 of the record. 
At page 429 and 430 of the record the testimony is as 
follous,;.by Mrs, Gilbert: "1 said to Lari, ‘Won't. ic 
be possible to size the fabric or starch the fabric to 
make it easier for cutting purposes?' He said, ‘Well, 


Phat is a thought.' An@”he did that, had that dene." 


"THE COURT: How do you know? 


"THE WITNESS: Because the subsequent gloves 


were easier to cut from then on." 


MR. HANDELMAN: Yes, and at the time of the 


THE COURT: Then it goes on. You are right. 
It then goes on to say that Mr. Stanton told Mrs. Gilbert 
that he had sized, he had starched, had the fabric 
starched. 

MR. HANDELMAN: And there was no rebuttal 
to that or denial by Mr. Stanton during the trial. And 


I do not think he should be permitted to do it now. 


ne0a 
Stanton-direct 

THE COURT: Why not? It is the same case, 
the same trial. 

MR. HANDELMAN: T know, but are we re-opening, 
the trial? 

THE COURT: I think we may have to re-open 
here and there with regrird to items that affect the 
damages. If you are claiming as one of the items she 
4s entitled to damages because of the fact that she 
mude this contribution, I may consider it fair and 
equitable to consider whether or not the defendant should 


be given an opportunity to say something about it. What 


Gid you want to say, Mr. Swire? Of course that would 


apply to both sides, obviously. 

MR.-SWIRE: Our point, your Honor, is that 
tne Court made no finding on that. 

THE COURT: I. did not. 

MR. HANDELMAN:, There are a lot of things 

that) your Honor made no findings on. 

THE COURT: When I did not make the finding, 
Mr. Handelman, of the contributions which were made, it 
seems reasonable to me that you are going to claim that 
you did make such a contribution, that I should have 
a full story on the subject. We are not playing games 


here. 
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HANDELMAN: Quite so. And I would 

further <=— 

THE COURT; If you had been surprised by this 
point then you may have a further opportunity to put 
more evidence in on this if there is any more. 

MR. HANDELMAN: ‘To make my position clear, 
your Honor, when you make a finding that Mrs. Gilbert 
did such and such, for meee she gave continuing 
advice in the promotion ana development, certainly as 
to those things that are part of promotion and development, 
which are in the record, and let's assume in the record 
solely through Mrs. Gilbert, but if they were not denied 
during the trial, I think that they would be the elements 


which would go into your Honor's finding. st 


that. 


THE COURT: I am not disagreeing with that 
view of the matter. It is impossible for me without 
having written a voluminous opinion that I do not think 
was required of me, to try to specify every item on 


whieh she made a contribution. the fact. that 1 did 


not do so and that you now wish to emphasize certain 


points does not seem to me, nor the fact that the trial 


with rerard to liability has been concluded, does not 


seem to me to preclude some reasonable clarification of 


Rera 


1kin Stanton-direct 
the issues which you are presenting for further 
determination. 

MR. HANDELMAN: That would be true, your 
Honor, as to clarification. My point is very simple: 
that after a hypothetical comes into being, which is 
based, as I understand, upon your Honor's finding as 
supported by the evidence, keeping in mind that your 
Honor's finding is usually a conclusory part and that 
elements that go into that, that I am entitled to have 
the testimony that supports it, whether it 15 -his or Hers 
or anyone's. 

THE COURT: I am not ruling the testimony out. 

MR. HANDELMAN: I know. But what is being 
done here, your Honor, it is being made possible if the 


hypothetical comes 4nto existence for him to come back 


on rebuttal and to deny what he failed to do. . Is 


deny on the trial what he had ample opportunity, we can 
assume I think in all logic and fairness that those were 
true and that he could not deny it. 

THE COURT: That may be a very good argument 
with regard to the question of whether I should believe 
what Mr. Stanton is saying, but I do not believe it 
prevents him from telling under oath what he wishes to, 


ov what his counsel wishes te bring out, and I thinic 1t 
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is in the interest of justice to bring out as much 
information as possible here. You may argue later and 
I may be persuaded by the argument that Mr. Stanton did 
not say this the first time around, but that does not 
mean that I can't listen to it now. 

MR. SWIRE: Pivst of all, your Honor, as you 
know, T have just seen this finding and these pace 
numbers today. JI do not know that there is not in the 
record a denial en tnat point, and IT am not prepared 

one way or another that there is or Levnogg Une 
second point is that I do not alan Vioeee was an issue 
at the trial. What we were trying on TVapLLIGyY as: Le 
turns cut is slightly different than what we are Gia 
today. 

THE COURT: I do not think you can make that 
statement on the record , because this case f0es farther. 
I do not think it is possible for the both sides to bring; 
before me precise evidence on the hypothetical -- 

MR. SWIRE: I asked Mr. Trien previously 
whether he intended to put Mrs. Gilbert on for emphasis 
of these points, and he caid no. 

THE COURT: Let's po on. I want to conclude. 


{) What 1s the trademark currently being used 


for the’ product et Assue? 
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The present trademark is the Iso Toner plove. 


What has happened to the trademark Hands 


Beeutiful? 

A We have phased out of that, actually and 
reducing, or at least reducing the name Hands Beautiful 
to an insignificant size in the body of the copy. 

THE COURT: You mean in visibility? 

THE WITNESS: In visibility and when it 
comes to the driving glove, which is the main Iso Toner 
plove, there is no mention whatsoever of the name Hands 


Beautiful. 


What is Defendant's Exhibit B, Mr. Stanton? 
Defendant's Exhibit B is what we call the 
love. Ts) 22 (ene 


leather strips on che pa 
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l | Lkin Svc con-direct 147 | 
2 wheel while you are driving. 
3 Q Ts that considered a fashion glove? 
4 | A Ho, 4t is considerzd a driving picve. Lt 
5 | 4s sold as a driving glove. 
6 Q What percentage of the sales of the Iso 
oe Toner or Hands Beautiful gloves are represented by 
8 |i that particular styie? 
iI t 
9 A Uhis particular style represents approximately 
} 
‘ 10 70 percent of the Jso Toner glove sales. oy 


* * * 


* 


STANTON - Cross 


| CROSS EXAMINATION 


BY MR. HANDELMAN: ee 


226a 


What services were you to get from Mr. [156] 


| 
Chanler for which he was to bill you $435 per month? 


A Mr. Chandler was a professional -- 

Q I didn't ask you what he was. I am asking 
you what services did you understand or were you told 

“that you were going to get for your $435 per month? 

A Mr. .Chanler would prepare the advertising, 
the promotion, the contact with the media, the marketing 
study as tc what concept we should take, what thrust 
we should make, what we should emphasize in our marketinr, 
the pricing; he would do marketing work for us. 

Q Had you ever employed anyone in that 


capacity before? 
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We have had previous freelance people, yes. 
And did you ever employ any such people at 


the rate of $435 per month for a team of four? 


THE COURT: It was three as I understand ah oe 


MR. HANDELMAN: Three plus Mr. Chanler. 

THE COURT: I thought Mr. ‘Chanler, his 
brother and a copy writer. Was there anyvody else? 

THE WITNESS: Two that I knew of, and I 
think there might have been. frome time to time a person 
who set copy or set type actually, or something. 

Q So it was. at least four? 

A No, at least three. 

THE COURT: At least three and maybe four. 

THE WITNESS: Correct. 

Q Do you understand my question? Had you 
ever previously retained anyone for this sort of thing 
at the rate of $435 per month for three or four people? 

A No. 

THE COURT: May I ask this: How was the 
determination of the figure $435 reached? 

THE WITNESS: I think this is what he said 
he required, it probably was not the basis of maybe -- 

THE COURT: Don't tell me what it probably 


Tell me what you remember. 
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Stanton-cross 156} 


him saying that is what I need or want, ana .« said fine. | 


Q Now, I know in the month of November, 1969 


you paid for the services, for marketing, services 


November 1 to November 15, $215.00. Was that 


rendered 


2 THE WITNESS: I do not remember, other than 
for half a month? 


8 | a I do not know specifically. 


9 Q I will show it to you. I show you this part 


10 of this Exhibit A -- 


ll THE COURT: You say for November 1969? It 
probably would be, because according to the statements 
and testimony previously the relat‘onship ended on 


November 15, 1969. 


15 Q I show you Exhibit A for identification and 


call your attention to the page marked November 15, 1969. 


A That is correct. 


Q Does that refresh your recollection that it 


was for half a month? 


20 A Seeing it now, yes. 


Q Was that the termination of your relationship 


Chanler? 


with Mr. 


What were the circumstances of that 


Q 


teriination? 
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159 


A I think generally we felt that we were taking, 


the wrong tack on using the name Hands Beautiful, and 
the peneral copy we just felc was not drawing in the 
people to buy the product, so we wanted to change the 
thrust of the advertising, so we went and found another 
freelance promotion and advertising man. His name was 
Warren Verrow. 

Q How 4 Gia he serve? 

A I do not recollect. 

Q Is he still with you? 

A No. 

Q You have no idea whether 4t was one month 
or one year? 

A It certainly was more than one month. I 
think it might have been four, five, six, seven months, 
but I am not sure. 

Q How much did you pay him? 

A I think it was approximately a little over 


$500 a month. 


230a 
This Julia Porricelli, how did you meet her? 
[163] 
A I think T put an ad in the Women's Voice or 
in the New York Times asking for advertising copy writer. 
Q What were the creative services for which 


you paid her £150 on October 13, 1971° 


A She did the advertising copy for the Iso Toner 


chin strap and another Iso Toner product. 
Q What aid she do for the $200 listed in 
this statement of November Pee LO EL 2 


A Actually there were two products in which 


she rendered two separate bills. One was for the chin 


Strap and I believe the other was either for an eye 


mask or a nail glove, I do not recall Speciiteaiive 


The one that says Iso Toner Eyes Beautiful 


Yes, that was the cye mask, 


And she wrote copy with respect to 
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A She did the advertising copy and the 


creativeness, yes. 


esia 


eS This sizing of the material, you remember 
[165] 
your testimony about the curling of the material? 
A Pac's, waiehe 
Pia you tryiistetne Le? 


A In my pretrial deposition I did indicate and 


Y contirm today that we made two ov three trials on 


1km Stanton-cross 
sizing the floves. 


Q Whose idea was that? 


A That idea was Anice Gilbert's. And in my 


pretrial examination I indicated that we were not 


usin 3izing in the gloves, that we found it 
impracticable and the glove lost a lot of its intrinsic 
quality when we would size the giove. I had indicated 
that in my pretrial examination. 


Q What method did you substitute for making 


4¢ more sewable when you had the curling problem? 
A We used the substitute of a woman's dexterity 

4n her hands. In other words, we trained our workers 
to work with this material without any sizing agent or 
without any starch. 

THE COURT: Is it today made without any 
sizing or starch? 

THE WITNESS: And today it is made without 
any sizing agent or no starch. Tt is made right from 


the natural state as we receive it from the mill. 


* * * * * 
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——— 


DONALD SHB BR Bb N= 4 called as a 


witness, being first duly sworn, testified as 
follows: 

DIRECT KXAMINATION 

BY MR. SWIRES 


By whom are you employed, Mr. Sheerin? 


I have trouble hearing, Mr. Swire. 
I am sorry. By whom are you employed? 
Thompson-Koch. 


Is that an advertising agency? 


Yes, 126. is. 
How long have you been with Thompson-Koch? 
Three and a half years. 
What is your position there? 
Creative director. 
Q What are your duties as creative director? 
A I am totally responsible for the production 
of advertising materials, in all its component parts. 


Q Do you do any hirinys;? 


A Yes, and firing. 


Have you ever done any freelance advertising 
(271) 
A Yess LT have. 
() Would you describe the type of work you did 
in a little more detail and tell us when it was? 
A In my early years, from 1960’°to 1964 when 
I was at Zlowe I was mainly copy on a retai? basis, mainly 
on retailers, used car dealers, if you will, funeral 
home,insurance companies. and that. That was through 1964. 
Then at Ted Bates, 1966 I did the television commercials, 


freelance for toy companies, I did new business 


presentations for advertising agencies. 


Q Let's «o back to the toy company. You were 
not working for ed Bates, this was a separate assignnent? 


A While I was workings for Ted Bates: I did 
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moonlighting for a toy company, Remco, directly. This 


would be about 1967, and I wrote a couple of commercials. 


Q How were you compensated? 

A $200 a commercial. 

Q Was there any other work in that period of 
this type? 

A Yes. For an advertising agency called 
Crestwood. I did a toy commercial for them. They 
hired me to-do that. And that was about $250. At that 


time for Crestwood, they had the New York distributorship 


of Fedders Aid Conditioners, and they asked me to 
create a theme selling line and a commercial, and I got 
$330 for that, and the line was "The Strong Silent Type." 
Pretty nifty line for the money. 

Q “Did they use thet line in the commercial? 

A Yes. In all of these deals; none of this 


‘was speculative. In other words, the price was agreed 


upon in advance, whether they liked it or not. We could 
take 2U: on afterward.) Let ime @olon a LTittie bit. in 

1969 at the new business presentation for Rudel Associates, 
Clifton, New Jersey, they are an advertising agency. 

The presentation was for Brioschi, and I was paid a 


thousand: dollars as a fee. 


Q What 1s a new business presentation? 
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A Well, that 1s really where you put together 
everything, that the advertising, agency will present to 
a potential client in order to pet his business. In 
this case I helped them organize their profile cf their 
agency, what they represented or believed they represented. 
I did a speculative for their presentation on Brioschi, 
which consisted of actually concept: of selling Brioscni 
as against Alk Seltzer. 

THE COURT: What is Brieschi?z 

THE WITNESS: An antacid. They did not get 
the business. They did this year. 

HE COURT: Let's pet moving along. It is 
very late. 

Q Any other freelance work? 

A Yes. New business presentation for 
Marsteller in 1969-1970, for Aero Wax. That was a 
$2,000 fee. 

Q What (dia you ido for that? 

A Just television commercials. 

() The new business presentation, as I understand 
{t, the arency was making, a presentation to the i oie 
to fet the account? 

A Yes. 


Q And you did a portion of that presentation? 
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Yes. 


Q Did you ever work on an hourly basis? 


A Yes, in my early days. 1960 to 1964, 1965, 


ten dollars an hour. 
Q Were you familiar with the hourly rates 
for freelance rates in 1968 and 1969? 
7 ah Yes. 
Q How did you achieve that familiarity? 


A Well, you know it because in negotiating 


your own freelance you have to know what the going rate 
4s. What are your friends charging, art directors, copy 


write, how do you sensibly peg a job? 


THE COURT: You know what lawyers know today 
what lawyers generally charge per hour. 
THE WITNESS: I would guess So, within our 
trade, we know what we charge. 
Q What was the standard hourly rate for 
freelance work in 1968, 1969? 
A Ten to twenty dollars an hour. 
Q Have you had any occasion to employ freelance 
advertising personrel yourself? 
A Yes, this past three years. 
Q For Thompson-Koch? 


Yes. 
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Q What type of personnel do you retain? 
A Copy writers, art directors, art services, 
the teams -- 


Q What are they paid? 


Well, the basic rate today is $25 an hour 
an art director, or if he will work on your premises 


daily rate is $150 a day. 


eepeenee! meee st 


BY MR. SWIRE: [180] 


Q Mr. Sheerin, would you please assume the 


following facts, in 1968 Mrs. Gilbert, a housewife with 


no prior experience in advertising or promotion work, 
met with her personal friend of many years, Mr. Stanton, 


who was the president of the Arts: Glove Conpany. She 


teld im ishe hadva basineass) Vdea torts company) hor 
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which she would like compensation. He agreed, prior 
to hearing her idea to pay her a reasonable amount for 
her idea if it were actually bers, was novel to him 
and if his company actually used it. She then disclosed 
her idea to him. It was to manufacture fashion gloves 


from a Lycra Spandex material of the kind used in 


Ayer. ae 


women's curlers. She further suggested that the fabric 
would benefit and could be advertised to benefit the 
hands of the wearer cosmetically and therapeutically 

by creating a massaging action on the hand, depressing 
and flattening the veins, increasing blood circulation 
and keeping the skin smooth, white and flat. ‘She also 
surpgested that the fabric could be used for other 
products such as body suits, stockings, facial masks 

and socks, and that such products would have similar 
beneficial effects. She had no documentation to support 
these claimed benefits nor did she have medical or 
‘scientific training. In fact, the glove company 

already had in its possession a Lycra Spandex fabric 
which it was in the process of developing for giove 

use, and the company was already aware of the possibil!- 
ties of promoting a mlove made of such fabric as a sort 
of Supp-Hose for the hands which would relieve fatigue, 


wive a massaying, effect and help cLreulation. In 


SOUTHERN DiSTRICT COURT REPORTERS, U.S. COURTHOUSE 


Pee wot tn ee ry Pap ids 


rova 


1km Sheerin-direct 

addition, the comapny was aware of prior flove 
advertising, which claimed cosmetic benefits, such as 
keeping, hands smooth, white and useful. Aris did proceed 
to develop and market fashion ploves made of Lycra 
Spandex, you have heard, have: heard, have you not, 
testimony of Mr. Stanton this afternoon as to the 
services of tir. 'Chanler and his team. 

A Yeo. 

THE COURT: Will you assume, please, that 
Mr, Chanler and his team did perform the services which 
Mr. stanton said they did. 

THE WITNESS: Yes, sir. 

Q And you have previously reviewed Exhibit 26, 
which is the correspondence with Mr. Chandler, is that 
correct? ; 

A Yes, : have. 

Q As packaging, labeling and advertising 
materials were prepared, they were often shown to Mrs. 
Gilbert for her comments and reactions. She also 
attended parties given to suese ues the product to the 
trade and press, and at one party circulated among the 
guests to stir up enthusiasm for the product. She 
suypested numerous possible numes for the p~loves. 


Ultimately the procuct was successtully launched. ‘The 


1lkm Sheerin-direct 183 
period of time involved was from April, 1968 to Septeniber, 
1969. Assuming Mrs. Gilbert is to be compensated for 

the reasonable value of these services and not for her 
sugprested business ideas, do you have an opinion as to 

the basis on which she should be compensated? 

A Yes, 1 do. 
What is that opinion? 

A I believe it should be on an hourly rate 
of ten dollars an hour. 

Q On what do you base that opinion? 

A Okay. I base that first on the going hourly 
rate of such services then available, and they were ten 
dollars to twenty dollars an hceur. 

THE COURT: Why do you pick the low end, if 
they were ten to twenty dollars? 


THE WITNESS: I will get to that in a 


second. I also base that on the monthly service charge 


of Chandler Associates, $435 a month, whatever, and it 


secms to me that for the scope of that business, work 
that they had to do, they had to give that twenty hours 


c 


a month, minimal, possibly forty hours a month. so 


amain you can break out to the ten to twenty dollar an 
hour fipuve. Beyond that, these people who charge ten 


to twenty dollars an hour are working professionals. 


e44a 
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They know what they are going and their experience is 
their value. Their judgment is not an opinion, 

based on their experience. So their full worth in that 
rane of ten to twenty dollars an hour. For an amateur's 
experience, you can give them ten dollars. 

Q Do you have any opinion as to a comparison 
of the type of work done by the professional as opposed 
to Mrs. Gilbert? 

A That question I don't understand. 

Q Was there any difference as you understand 
it between the type of function performed by the 
professicnal, Mr. ‘Chanler, as opposed to that performed 
by Mrs. Gilbert. 

A No difference at all tnat I can see. 

Q Are you assuming that Mrs. Gilbert was 
creating; copy? 

A Let's say she may have been asked 
copy concept. Copy concepts are created by copy 
professionals and executed by copy professionals. So 


the copy concepts are just part of a copy wPLbEing Jap. 


« 


Q If in fact Mrs. Gilbert were only reviewing, 


copy that Mr. chaiiéey nad done, does that affect the 
value of the services she is supposed to ret? 


Not really. I mean, there is a difference 


‘R42 
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between let's say one of our witnesses of this mornirge, 
if Mr. Zern was reviewing that copy, Mr. Zern's 
experience in judgment, he is worth quite-a bit 
money -- 

THE COURT: We are not asking about 

I am trying to focus on a smaller point. 

THE COURT: If Mrs. Gilbert instead of 
suppesting, copy concept reviewed proposed material 
submitted to her, do you think the rate at which she 
would be paid would vary at ail? 

THE WITNESS: Wait. 

THE COURT: If you had said that Mrs. Gilbert 
had suggested copy concept, if instead of doing that, 
she merely reviewed material submitted to her by Aris, 
would you feel that the rate of pay should be the 
same as for suggesting copy concepts: or gi rrerent? 


THE WITNESS: The ten dollar an hour would 


then be generous because of the critic's role. 


THe COURT: You would not bring that up on 
the twenty dollar hourly rate? 
THE WITNESS: No, I would stay with ten. 
THE COURT: But it would be generous? 
Q What is the basis of your opinion that an 


hourly rate is appropriate, as opposed to some other 
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form of compensation. 

In lieu of a project fee, if you will, for 
example, Chanler had a project fee. That was the 
agreed upon amount. An hourly basis is the usual miven 
way to do business. That is why f work with the hourly 


c 


an assumption. And then you get your project 


fees, which are negotiable. 
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August 16, 1968 


Mr, Larry Stanton 
10 East 38th “reet 
New York, New /ork 


Dear Larry: 
; 
‘Just want to confirm that we will be mecting 
S pm next Monday at your office. At that tine, lowill saow 
you ,epresentative assignments that have been nroduced by 
the creative tcam I represent. 


: Nur strength, coincidentally, has been in 
the cesmetic aid fasnion arcas, and include print and TV. 
Once we have the opportunity to study your item as a “roup 
and develop the creative apnroach, we would then be able 
to advise you on the feasibility of the most.productive and 
profitable media. 


oe It would also depend upoh your distribution 
in gpecific markets. Also, depending on distribution, an 
umbrella of national print advertising might be appropriate. 


Looking forward to mecting with you, 


Sincerely, 


Merrg as 


hE 


Harvey Chanicr 


jo? 
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ITEMS FOR HANDS BEAUTIFUL PROMOTION KIT: 


) Presentation folder 
) 2 sugzested layout sheets 

) 1 sugsested layout sheet 
Suggested copy tor newspaper ad 
) 

) 


1 
2 
3 
d 
publicity article 

Radio script 

TV script including lead-ins 
Salesgirl's ribbon x 
Statement enclosure 


5 
6 
nok 
8 
9 
10)Picture of display card 4 


(-11)Packaze eae 
vi2)Selling T 
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AUGUST 26 ARIS STATUS REPORT: 


Package: 
Charlton printing help up 8/25 for box size change 


Promotion: 

Itens being printed by Barkay: 

Presentation folder/suzsested layouts/selling tips/ 
package insert/ lotternead and envelop 

itéms ready for printing: 

Sales aid sheet/enclosure/remittanco envelop( samples 
only to be printed) 

Other: Suggested copy to be printed 


Disviay: 
Coior proof and dummy due from Pacie de & Display Corp. 


Other:Salesgirl's ribbon-finished art due 
— quantity 
= Glossy: completed 


Television bulletin and response shectzsdraft ready 


Breakfast speech: 

Publicity: Local Women's Club 

Publicity Party: review? 

New enclosure- 3 Embd. Nylon fancy styles 
Arlule by Lubowe (book on hand care 
Glonby: Cost Glenby 


Cost Barkay 
Write-up HC 
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Novomber 10, 1968 


To: L. Stanton 


From: H. Chanler 


Subject: Status Report 


Rewail Ad: 
Phovo to be taken Tuesday. Layout to be adapted 
from photo. Copy to be submitted with new layout. 


Pactare: : 

Desiga to ba developed from photo with appropriate 
design embellisnnents. 

Three box sizes out for quotation and pamplese 
Does not include wrap...wrap to be quoted from 


designe 
Wiig Sizes: small fs a8 x s a8 x ae" 
re) it x 5 1 x 4" 
geass {8 2m 54 Bes 


Tissue design and quote to come with package design. 


Design quote to be submitted. 
Quantities: 60,000 (30,000 small, 15,000 each of medium 
and large). 


Glove label to be part of design assignment. 
Medical Report: 


Letter sent to Dr. Sherman, 4 leading dermatoligist 

who has reccommended a Dr. Peck for the project. Dr. 
Peck will subnit a quote this week. 

Also, a Dr. Irwin Lubowe, another leading dermatoligist 
45 being contacted for his interest in this project. 


ist 6 months 


The above 13 being developed and will include 11 
creative preparation costs ineluding packaging 28 

woll arn yackaging ‘costs on and abovo ordinosy Contd. 
Co-op will be figures at 73 of gross calles. Enclosuros 
will be budgeted for end half only. 
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November 11, 1968 


Dr. Irwin I. Lubowe 
667 Madison Avenue 
Mew York, Mow York 10021 


Dear Dr. Lubowe: 


Enclosed is the outJine prepared for the-glove study 
we spoke about. 


I would appreciate hearing how you would handle this 
project as J am most interested in having my clicnt 
work with you. 


~~ 


Looking forward to hearing from you, 


Cordially yours, 


Harvey Chanler 


HC sag 


Enc. 


November 16, 1968 


To: L. Stanton 


From: H. Chanler 


Bubject: Hands Beautiful Product Research Study 


There aro certain comments that I would like to 
record at this time regarding the above vrojcct. 
However I first would like to put down what I 
think is our objective for an initial research 
Btudy. 


Our objective should be: To endeavor to document 

4f the characteristics of the lycra material used 

for Hands Beautiful combinésd with the nature of 

the weave and glove construction produces a massaging 
action that enables any of the following claims: 


Hands feel smoother, softer, lighter 
Hands’ look waiter, younger, more attractiv 
Gloves help relieve tension, makes tne hands 
feel they have more vitality. 


The initial study should probably not deive into 

the arthritic claims as these claims would most 

probably require much greater statistical documentation. 
However there might be borderline claims that the ; 
4nitial study covld document. 


- Aids hand circulation 

Reduces stiffness of joints 

Helps reduce swollen veins 

Continued use has a building effect 

Massages nail beds...resuits in longer, stronger nails... 


Dr. Peck would only handle this study using a 100 
p2ne]. chosen from 200 patients and handle it over a - 
6 week period. Hiss fee is $15,000. 
Dr. Lubowe has yet to respond to my inquire. 
- Even before he does I suspect that Dr. Hunter's method 
but with a larger number of people (perhaps 25) would 
be sufficient for the initial study. Nowever he, you and 
I should be in azrcement as to the types of people (ase, 
condition of hands; income level, occupation) to be studied. 


Unless wo como up with another medical person or organization 
for the study we should assign the project to Dr. Hunter 

and request a2 draft of the quentioneer to be used so that 

we can review ite I also sugsest your lawyer see it and 

the copy we plan to use for tho aa and the package. 


I might ada that in addition to tho ARIS tag wo should havo 
v fine package Inrort , Along tho lines of the SUpp-Nose Hvoklct 
but in miniaturs. 
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To: 1. stanton 
From: y, Chenler 
Subj‘.4: Hands Beautiful Test Market 


As I .a4 mentioned, I think we shovld consider conducting 
a te. this Spring where wo woulda feature a pair of Hands 
Beaut., pul gloves at a y10 retail price. The purpose of 
the 1454 would be to see 4f the additional sales dollars 
woule pay for additional advertising exposure. 


We Wo,2a endeavor to measure the effect of the normal co-op 
EXPO. sre in a few markets during the Spring '69 introduction 
(at tre 37.98 retail price) vs co-op and radio placed by 
Aris for the gloves at a 310 retail. The radio would be 
cond..tea in 2 markets. To furthnur =this effort we would 
end¢: jor to use radio purchased at the discount raves 

PreVi ously reported on. 


The Jollowing are a list of markets from which I would 
like sou to select two. The two you select should bea 
repr.gentative of Aris typical business. 


Fort pauderdale-Hollywood 
Knoxville 

Fresiyg 

Cariti,n Onio 

TUSCin” 


Once the markets are selected we will have to estimate 
s8lc. for 6 months. From the estimate we will allocate 
cO=-0;}, and advertising dollars and then cost out the plan. 
W2 Whi. have to estimate wnat we think we might do without 
radii, at $7.98 and with radio at $10. 


I witli pull together market cheracteristics for the above 
-marketg i:e: number of homes in market;medium income; 
BPL (buying Power Index). 


Nove «ver 17, 1968 


27, 1963 


Stew enqgames “a ens — 
Horvoy Cnandales 
VI memes 40 aa: TD eyes 
wsnsy Ceccon Farad; 
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ya Zobric Con<ccnc 


ii obats' 


5 Anticon Nylon 


I think we snould slso develop same for Hands Beautiful. 
Ghe stand should have a cosmetic feeling to it/ 


Sincerely, 


Lari Stanton 


SATUS REPORT 1/20/69 


LR. LUBOWE 
Contacted 1/20/69 - Preliminary indications show short 
term results. Panel to be called in weck of 1/27. 


Complete tabulated report due by Feb.10. 


PLCKAGING * 

Logo - beilncas é 
Woven label - layout and stat of logo due 1/ /69 - 
Tag _ finished art due 1/20/69 


Boxes - sample with Aris 


Tissue - Size to be finalized by Aris designer 


photo for package small size complete. 
photo for other 2 sizes due 1/27 : 
Retouching of all 3 sizes to be due week of af27' 
Mnehantoiie for boxes - Waiting for photos and Dr. Lubowe's report before 
Cimpleting art. — ae 
AVERTISING _ 
Layout - Retail ad to be reworked when photo is retouched. 
Copy to be finalized. 
Layout to be printed. 


Mibia - Letters mailing 1/21/69 to buying services. 
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AGENDA - FEBRUARY 18 


percent OO OOD 


Dr. Lubows Report 


Packaze Status 
a)co-y 
b)ph.to and retouching 
c)piste-up-3 sizes 
d)tissue size and copy 


Demonstritors 
a)triining program 


Promotion.1 materiel 
@)si.esmen's presentation 
bv) pe yase insert 
c)bou.,xlet 
d)letters to buyers and 

merchandising managers 


Advertisi: 
a) ‘7 film 
b) retail newspaper ad 
c) media 


Production & distribution 
a)production capability 
b)nirrets for initial 4ntroduction 
c)siies forecast for 1969 in 
launch markets 
a) s¢heduling 


VII Creative meeting for Hands Beautiful 
and conceptual ideas for reguiar 


line for youth market. 


VIII Hanés Beavtiful Presentation for 
Consulideted Foods 


H. Chanler 
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March 13; 1969 


comm ceca ee ate Cena m4 mn ea 


Dear Lari, 


Spoke to Gilda anc ny wife ( both very 
aware of today's scene). Both reacted 
similicr to ny reaction, that Love Glove 
4 a good nane out it would be ideal 

for a youth oriented line. Gilda is 
going to talk to dhers including Howard 
_ Chanler and we will get back to you 

- early next week. 


Enclosed is the copy Wwe suggest for the 
box and tissue. Once you can give me 
size approval we would give you @ tight 
tissue of the elements before going into 
preparins the paste-up. Naturally it all 
hinges on the final agreement of the 
name.. he 


Also enclosed is @ copy of the letter to 
Dr. Lubowe. ; 


Lari, I suggest you immediately proceed 

to protect tne Love Glove name, if it 

45 available. 

In the interun I am writing up last nights 
meeting, witn Bernie Miller and an working 

on pulling together 4 merchandise ana 
marketvin recommendation for 4 youth program. 
Will call you Monday. 


Sincerely, 


ee 
Harvey mee 
el 


Murch 13, 1969 


pr. Irwon I. Lubowe 
€67 Madison avcauc 
New York, Now York 


Dear Dr. Lubowc: 


Enclosed is the newspaper advertising 

copy we have revrvitten after we reviewed 
the Hands Bevutiful clove study undertaken 
for Aris Glcvcs. . : 


Would you kindly look it over and let Me 
Stanton xnow if in your opinion the copy 
cleins ero in line with the results of tno 
study. He would appreciate your conments 
in letter form. 


Pnniik you for your cooperation in so00ing 
this project throughe 


Sincerely, 


Bin oy 
Sf 
¢ - 


gence een ne AO AL CED 
Harvey Onanler 


HC/cc Le kn 


Maroh 21, 1969 


Mr. Tr.il Snyder 

Shomer-ic jestsic Sox Company 
BAGe741 Neds 1Gth Strect 
ew Yorx, ivew York V4 


Dear Pril: 


“p, Stanton of Aria Clove Company has finalized 
the 3 sizes for the new slove which we have poen 
working on. fie has given ne Gel Snsice dimension 
for the bottom. Our packazing man who is handling 
the final art neecs 2 thinss from you: 


1) An setual set of cOxce to the final specs. 


hey ure to be sont to- 
tp. Hal Lettovein 
55 Haowv Bend strect RIG 


2) Blank wrens for the tons, trinned to the 
exarnt trim size you would expect to receive 
from our vorinser, Barkay Printin:s House. 
Also indicate in peneil the urease for the 
top and side panels djroctly on tne blank 
wraps aud note the specific dimensions. 

Vig Bhould have this es the top section will 
be bisszer than the botton section and we 
should know by how MUCH. 


Inside Dimensions 
L G 
saclt 8 Sf 
Kedium 10};" 
Larz¢ 14" 
note: Ls $/&" vnderflap the reovired dimension 
for 61 sizes? 


Your tlove:znber 21 quote wi ao follows: 


40,000. ee eee 0012009 gcr M 
15,000. ceeveree 55.20 per if 
15, OCOeescases 49.90 por 


“We assume ihe quote holds 4f the order is placed 
by muy 1, or docs tne new size effect it? 


a“ 


ae ae 
mie sae 
ene 


| BEST COPY AVAILABLE 


— 


«Do 


Also, would we venefit’ from an order that doubles 
the quantity (120,000 boxes)? 


Phil, once you receive the wraps, how long should 
Aris allow for delivery? 


The weight 63 the top vrap wilt be 70 1d coated, 

two sidos. If we make it coated 1 side only, 

would it matter to you? 

wwnen Aris sends you their order they should 

include mention that they must receive 2 scts 

of samples with tne actual box wrap on it for 

thoir final approvel of fit and overall appearance. 
Thanks for your usual coop 


Vory truly, 


f _ Harvey Chanler 
CC: tiel Leitstein 


Howard Cnanler 
Jack Barrisheiarcay 


Yvarch 21, 1969 


Mr, Jack Barrish 
Barkey Printing slouse 
140 vest 22 Strect 
New Yoru, Hew York 


Dear Jack; 
We have your December 26th quote for the 3 aris 
Glovo box wraps. & ver the trin sizes havo 
cnanzcd slightly. will be very close to 
tne following: 
Benny Lt « FEN 
Me oeeecewe! US Pe) 3/6 
RO 7 ie ye a 
baveeicecsoest? G8 T 3/4" 


Would you please check tne following: 


1) Reviow your last quote to be surs the 
sizes ere net cnanging costs. 


2) Figure al] line art...the 2nd color 
to be transparent ink. 


3) Do we necd “coated 2 sides" stock or can 
we pave money 4f it is “coated 1 pide"? 


4) Lari might order Aouble the quantity thorofore . 
please estimate both: , 

orisinai proposed 

quantity quantity 

pneall 30,009 GO,000 

mediun 15,000 30,990 

large 15,000 30,000 

total  60,000(5H dz )120,000( 101 dz) 


Allow for 5, overrun, required by Shoner-Ma jostice 


Sincoroly, 


Harvey Cnanler 


en ea ; 


varch 21, 1969 


Hr, Howard Cyanler 
w31i2 Lyle Terrace 
Fairlawn, sew Jersey 


Dear lioward: 


“he enclosed copy has been approved by Lari 
Stanton for the canga Eoeautiful tissue papere 
Pleace revise the Layout usin: the same eirculéer 
desizne i 


Alno encloses ts the copy for the box ¥rap aesigne 
Please mako any final ad justnents of the 3 boxes 

to be sure tre copy lays out well, especially since 
we nove ncw finel specifications For Size. 

fial Leitstein wild work with on the mechanicals 

ana rovoucnin’g. 


Tlease be sure Hal gots & zood nezative of the 
1os0- 


Seo tho attached Lettor to Gi 
pox manufacturer. Renenber the 81 of 
too will be alimntly er than the potton 


Ansice trey dimonsiondse 


w 


when tne mechanicals are ready to show Lari 

we ajould heve A to G. color suv cestions from 

which he can select about 3, tne “Yo? printers 
Barkers, will prepare color proors for finel selections 
ihe oame color will be necded for the tiasud. 


IL hope to sce Luri @uesday wita the mezzotint gampl.e 
and the layout for tne pooxict. 


Dilervey 


ast oP ae 


a 


April 3s, 


Me. Hervey Chendcler i, 
4525 Honey Uudson Parkway 
Bronx, WeY. 10471 


Wie buy our box wraps from Charleton Litho- 
graphers. ; 


I think we should get @ quotetion from them for 
our new HOsDS BEAUTIFUL box wrape 


Very truly yours, 


Lari Stanton 


HARVEY CHANLER 262a 
4825 HENRY HUDSON PARKWAY 
NEW YORK, N. ¥. 10471 


April 20, 1969 


Mr. Lari Stanton 

Aris Glove Company 
10 East 38th Street 
New York, New York 


Dear Lari; 


Howard Chanler ana I met today and reviewed 
the following subjects: 


1) Copyereview heedline for package 4se: cosmetic 
fasnion glove etc. 
Review positioning of copy on front panel of all 
% packazes 
Finalize use of mezzotint 
Order mezzovint (4f agreed upon} from Martin 
Weber Company. : 
Prepare 3 color recomnendations for packase, 
tissue and packece insert. 
a-obtain stock samples from Sarkey for selection 

of color alternetives for package insert. 

Revise newapsper layout anc copy to relate to 
latest package copy approach. : 
a-gubnit new layout and typed copy. 


Howard and I Gisacussed the copy for both taking in 
our latest discussions. He and Gilda will review 
44 Monday and will call you. 


We aid agree that the nezzotint shoula definitely 
be used and that the slove shoule oc in the process 
also, but with refinments (which Howard will nandle 
with the company that prepares at) 


We should have all of the above Wednesday and 
Howard and I will meet with you 4o review a31 of it. 


Sincerely, 


5 aw, 


Harvey Chanler 


April 21, 1969 


Mr. Harvey Chandler 
4525 Wenry Hudcon Perinay 
Sronx, Now York 10271 


Dear Harvey 
Cad WI FIST VII 


RCs HANDS BIA TSUYs 


we Z would like you to prepare a bulletin to our 
salesmen indicating? daha 


4) What Ze docs 


2) why does it do it 


3) What proof do we have. 


Sincerely yours, 


Lari Stanton 


264a 
Bovina Center, New York 
ZIP CODE 13740 ~ 


fo? 


263a 
A27S STATS 2E CRI 


9 PRCKNAG!.S: 
a) flechanicals being nevised tn ~lect the new wider width, 
new enny, reuired Lanond and inprink arede 


Lb) Veszzotints bern) panduced 


27 TISSUE: 
'  a)Finiehed art completed 
bjCrlor sulaitted by ilosarad Chanter 
o)]-FeAuer, thr0Ue nanufacturer contarted for praduction of tissues 


177 PACKAGE INSERT? 
a) Findstod art comoleted : 
b) colors saibnitied by Howard Chanleaz including stock aeconmendation 
c) Barta to be painted nfter final review of cony & annaznued. 


SACESGIAE CARD: 

Coru conrlected 

b)Layoue die 

c)Fintahed att dre 

d)bstinete for printing and Lanination due 25%) 


3k esien's 3 LLETIRG 
a) Revised c-oy dire 


U4 = PURLICIT; KIT: 
a) feeting needed. with Barbera KLing 


U17 NE. SIRPER SA -OUT? 
a) Fina!. version due 
b) Glnsen and tyned spy needed 
0117 RDVELTISING: 
a) Print-Playbilt and Voque costs and denogranhics rzevieced, 
both ahowing favorable ennhasdo t: vanen Quer 3N in the 
analler ciaculation atagnry of wonends maiaztn ide 


b) (reative tean neating with tone ard film sources and a feu 
dinoctars and aduecas in order ta obtain reactian and corte 
fora the genrral creadive anprogach initially diseissed. 69'4 
and % 's 49 be crsted out, ATU atoryhoard with follow alter 
the al ue neetings are held. 
c) TU rates “iayce Pater of US Median to need with H Chanter 
and °. Stanton to review costa ith enphasio on Pittoburg. 
ARIS PEPKRESENTAT VE 
a) tlo ard Chanler checking with RS coanetic buyer to obtain 
nares of organizations offering nenresentative sales heli. 
6) Haaveu Chanter 47 ¢ ech & th nane'te Teater, casam t¢¢ 
nipreren‘atiue od Blocnin dalede 
wpa a , Ne ‘ 
OD age ate 9 St inated digstgy card ahold be developed 
that asioss the photo uscd an the package and includes a 
holler for pactazye injpertde 


5/10/65) Harve; Chanter 


May 24, 1969 


Mr. Lari Stanton, Fresident 
Aris Glove Company 
10 East 38th Strect 
New York, New York 


Dear Lari; 


Enclosed is a letter to Dr. Lubowe for your 
veference. Ar. Graham and I plan to meet with 
you Wednesday at 6:pm. 


Monday I will have the revised mechanicals for 
the three packages and will drop them off at 
6:00. If you wisn to review tnem fine, otherwise 
we can either do it Tuewday or Wednesday when 

we meet with Graham. 

There are a number of items pending which we 
were waiting Tor final copy approval pefore 
furthuring them: 


1) KewSpaper ad (you have roughs) 

2) Saleszirl's Selling Tips Card 

3) Laminated Display Gard and pacxag 
(we will use the proof of 
develop a sample). 

4) Statement enclosure(copy and layout peing prepared 
this week) 

5) Remittence envelop (copy and lauout being prepared 
this week). 


Lari, numbers 3% and 4 were requested by you 4n a letter 


and we snouvid discuss tnem briefly althouzh ~ have asked 
Gilda to start the copy. 


Sincerely, 


tie gt 


ce: lNoward Chanler 
Gilda Block 


May 24, 1969 


Dr. Irwdn I. Lutowe 
OC7 adison ivenve 
Now York, Saw York 


Dear Sr. Iucowes 


After revievirs the hoped obty 

for Aris’a Hoad city) 

Mr Agdraw oruny: ger taal 
COnneticeprops rield. 


tll GRaticz, Who @ppearcad to be Tania with your 
ork from the ne will te mootins with Ur. .santon 

wea ayesl?. nex se to review alt : el wai 

Pronotion and advertising naterict mpletead and 

aow ready for i 


Il griefly reviewed the project with “Pr. Srahan 
rhieh ronulLod in hie using four queetions: 


ls Hodienlly apgekin, evactly vhat docs the nesoage ¢o? 
Lad a pa od 
fa inet do tis gloves ao toy ¢ ZtculLation?s 
on 6 there any aie or any theory to support 
oo 
Ce 


Th your Nay 16 letter to fr. Stanton rece 
ih he peli you nentioned ‘isometric! ert 

inproves etreulaszsone we aasunme ‘isoncur 

Ana cimilbar miswer a9 the word ‘nasssest, and iat 
the last sentences in your latter anssvern ur. Grenon's 
first 2 quactions. 


Tho Laat 2 cvestiens Mr. Stanton will Clecuss wita 
“re Crahare 


: rs op a. bag a 
Of ove proc:res: ’ neobssc: ah requires 
any Turthu 

Contact 50: 


Thank you Zor your coatisued cooreratlone 
Sincerely, 
Harvey Chanler 


Ce Le Elanton 
A. firaham 


z68a 


4525 HENRY HUDSON PARKWAY, N.Y. ,N.Y. 10471, 


Mr. Lari Stanton 
Aris Gloves, Inc. 

10 East 38th Street 
New York, New York 


Dear Lari; 


Enclosed is the suggested rev 
the packase and packase inser 
my letter to Andrew Graham. 

I am having Hal 
t type for 


To save time, 
paste-up artist se 


Miss Neufeldof the desi 
4nformed me that the name fan 
been cleared for the Cosmetic 
catagories. Sne hes elso che 
Fabrics catagory (42) and sin 
called me we can assume 4t 25 
asp well. However T wild eall 
double check. 


I have worked out th 
package inserts and 
will have it typed 

TV cost. it appear 


for the T 
up Monday. 
e it will 


cc: Howard Chanler 


zn and copy 


e costs for the § 


Man. Yi 
912-243-9476 "47 FACTORY 1123 BROADWAY, N. Y. 
Cw 


June 7, 1969 


4sed copy for 
t together with 


Leitstein, our 
the package. 


richt service 
ds Beautiful has 

and Clothing 

eked the Textile 

ce she has not 

cleared for that 

her Monday morning to 


pring '70 
V production and 

We nave to confirm one 
come in under ¢5000. - 


Sincerely, 


OK 
a 


Harvey Chanler 


69a We ee ae 


Sune 24, 1969 


. 


-fo: Larry Stanton 


Suoject: TV CCS VIRCIAN 


- ULCHIN SiUPIOS 


BGKS PROD. 
DE ROWA PROD. 
KED Prod. - 
Above estimates based va discussion of preliminary 
outline of stoxyboard and include a 30- and’ 60- 
second Filia cowmaercial in color. Includes: talent, 
and all expenses to answor print. . 


Harvey Chanler 


July 7, 1969 


pear ancrayv; 

Znelos2d . tho Hands Taavtiful p2ce%sso 
fnscrte We ‘ fron the blueprint. we tmink 
it reflec 108 wae gu~zontions wade Dy 
you ong Dr. Lubow "y. Lubowe was. ceat & Copy and 
ves an tca [or fh Pilih op twmon L nonr fron nis, 
Lari asked tase ey them with ycue. 


Gay! 
whien ¥e ee oe 


CER? ss 
be and ak you 


narrow, wo are lookins for a Btatment rozarding wands 
1 
e 


ai 
Becutifyl go 68 
a % 


‘Soet on bulwginzt veins. 7ne fee eaNres are 
few thourhts: 


: 
tworts on flutiening veins" 
“rorts on keenias veing of back ef nend 
fron robbins 
geese aye dod Ur elo las veins" 
peeosins sore prosincat” 
Cushy res ce ae AUS Ki 
45 tie tcinorakily belpo. 
he thinks o ely nic: -L could be done 
no did not tnink continued use of 
Yeado 2 will uaip flatten veins sore So (eecaus 
of their. he , Hounee back’ nature) he ea4d he would 
give 4% ucditionc tnoucate 


WLIL sycak to you chortly. 


i * 
Sincerely, 


ic/ee Yarvey Chunler 


4525 Wenry Hudson Pkwy. 
Bronx, New York 
July 18, 1969 


u.°*S. Media 
375 park Avenue 
New York,N.Y. 


Attn: Miss Joyce 
Dear Joyce: 


Enclosed are two TV documents Lari Stanton of Aris 
had received. : : . 


St. Louis, which shows costs and stations for Farrous 
Barr and Lazarus, in Cleveland which shows package 
costs but no stations. As we discussed, would you 
write Lari (and myself) and respond to the Gocmicnts 
explaining to Lari the many reasons why he .should 

be using U.S.Modia andchdeavoring to handle this 
himsel£. Include mention of U.S. Media forwarding 
tapes, etc. 


In the fall, he will be in lim*tted market distribution 
which ineluces the 5 noted markets. he will be national 
in Spring ‘70. : 


Looking forward to hearing from you. 


ar Sincerely, 


ee aera em mt ae = 


| BEST. COPY AVAILABLE 


TOs oo ohan Stanton _ 


FROM: -H,..Chanler 


Ree GO" Commercial vs. 30" 


As of the first quarter 1969, 64% of all television 
commercials produced by major.television advertisers 
were of 30 second commercial length. This developinent 
vs brought about due to stations revision of costs 
making the 30 second far more economical. In the past, 
stations charged 75-80% of the minute rate for a 30 
second spot. After bitter complaint over the Just 
several years from major TV advertisers, stations 
gradually began to adjust the 30 second rate to 60% of 
the minute rate. ji 


Westinghouse stations are setting the precedent by 
@ropping the 30 second cost to 50% of the minute rate.. 
It. is expected that other stations across the country 
will follow suit. 


A 30 second spot delivers 67-73% awareness and recall of 
the minute participation. 


. 
73a. 

IRWIN I. LUBOWE, M.0., F.A.C.A. 
G67 MAOISON AVENUE 


NEW YORK, N.Y. 1002! 


wre 


oe eTeur OBUISIB  —-- en een - 


DIPLOMATE, July 26, 1969 peas 


AMCHICAN BOARD OF DERMATOLOGY 


+ 
‘ 


’ 


% + 


. 


ls 
: ob i 
Mr. Harvey ‘Chandler 

4525 Honry Hudson Parkway 
Bronx, New York 10471 


om tere te 


Dear Harvey: 


. I have examined the insert for the "Hands Beautiful - -- 


gloves and find it suitable. In any discussion about 


——the circulation, of tho diminished appearance of the veins, 


it is essential that emphasis be made on the temporary of~ 


fect. Suggested copy is as follows: "To help tho veins 


from becoming prominent by tempoarily reducing the bulge. 
/ a 
as yours, 


i pes 
hin fel, 
TIL: ilk : Irwin I. Lubowe, M.D. - 


ee Te ete ee SR ee F 


epee ese e+ ree Oe cme a ee ee ee ® 


274A ( N, Aaveterl 
HARVEY CHANLER. : 
4525 HENRY HUDSON PARKWAY 


NEW YORK, N. ¥. 10471 


fo: Lari Stanton in | 
From: Harvey Chanler September 3, 1969 


Subject: Glemby Beauty Salons Magazine Cover 
Advertising Progran 


Attached is a list of department stores Glemby has 
salons in. The list 48 developed from the list 
(Oe markets that Hands Beautiful is being launched in. 


The stores that are dofinite Hands Beautiful accounts are: 
i‘ y) month traffic # salons 
1) Famous Greed s wee ease ae 65, 000 if 
2) Carson, Pirie,Scott...-.Chicazo 54,000 8 
3) Bromson, ailelg efeomeeeeeeeoe «Chi cago 8,500 
3 


In addition Wieboldt 1n Chicago might pe added 
which has 4 3 month traffic figure of 32,000. 


Glemby is willing to 4Snclude for a 3 month period 

the Hands Beautiful stores for 2a test at a cost of 
§1000.(Mr. Keough has to finalize this figure with 

his manageuent). In addition, 4f Honds Beautiful goes 
national with the progrunm ana the 3rd cover 158 available 


Glempy will permit usage of only those stores selling 
Hands Beautiful. o 


There would be &n aaditional cost for the insert which 
for the test would require approximately 800 pieces. 


The insert would also incluce a pad of 50 'take one! 
invitations that would read: 


Introducting the cosmetic-fashion gleve 


You are invited to the Hands Beautiful 
py Aris Glove Bar in our glove department. 
to experience a revolutionary concept in 
hand care. 
Gome see and fecl Hands Beautiful by Aris 
and learn how 4t may help bring new found 
peauty to your hands. 
In addition to the ad insert and invitation Glenby will 
cooperate in sone or wli of tho following merchandising ideas: 
1) very wonen obtaining a manicure will be handed the Hands 
Beautiful 2 coler enclosure. Wie recoumend each salon be 
furnished with 1000 cnclosures with the store's imprint. 
2) The counter displey with the package inserts would be 
placed at the cagh recistor of eacn salon. 
3) Glemby will ofter oe 46 pair of H.B. gloves to salon personnal 
at a opecial low price. 


2750. 


The Glemby Company 


Selected City Store Listings and Traffic 


City Store : Traffic (3 months) 

; Chicago Carson, Pirie 54,,000 
Korvette : “17 COO 
VWieboldt | 32,000 


Bramson — 6,500 


Atlanta . Davison Paxon. : 19,000 


Sears, Roebuck 2,700 


_St. louis _ Famous Barr 65,00 


Mansion House. 1,,000 


_Vandervoort 1,400 


Field-Schlick eee 


. Sears, Roebuck 2,800 


Pittsburgh Sears, Roebuck 3,000 


‘tr, Hton ccever i : 

Heyer Labralce mony 

5 hast 16th street 

jew York, sew Yore oe -. 


—_—— eee = 


hig &5 to contira tart “ednesday 2fternoe2. youl rill 
pe reeoiving tie ort for the veuds sorubiful oy -ris 
suleaginl rion. Gne iton iS Vers einili: ye te tac i 
rapmigon sample you feve “go mo« Factoce. 16: SLEsue 
Indiecetines the color of S.A° rospon vie would like you 
to try to 22 aes and the ink color. 
Print 5990 wits a eincle strip along the ton on tne 
boeke “he vriee wovis +6 6S mer tie oie cost for 
the cut. Please sed c eonfirnatioa to: 
“in, LbEvi Stanton : 
Frosidcat : 
frin Lowes : 
10 wast S&vh Street 
; ‘wow Yoriz, uew York 


votl a copy to ae at the Sbove addresse 


pelivery of tae joo coes to the came odpecss as 


oe 


Sincerely, 


jarvey Chanler 


ce: Le Stanton 


aé@a 


August 30, 1969 


Mr. lierbert Saltsntn . 

Vice Tresigent, Cales 
Wak EI 

1240 Lrosdavcy 

"teow York, sew Yor 

Dor Berd: |... 

gi nie \ 
Enelovzed is the script Arts Cloves is contenol:.t:ns 4 
producins for > oF e215 ign. Sinee iinds Fovutirul 
hes such an ypnusucl stery (a egemetiows Shte2 love) 


we thought it best in cee at we could ost. in GOZO 


guicdsace rereelings the arer or procs where «ris nould 
concern shouselves to obt-in clesrcnec. .e aes thst 
the fines] voerd cxa only coms when the ecownercici is 
euimiities in finsl form. siowever there iiy be sore 
points tint your centinulsy acuartaent might bring up 


. 


32% would Lolo aria fot tas TuUtUre.e 


vas 


For your infrozction nonds S.outiful w vested by \ 
De. irvin rite he a ie: ‘ding agraotoligist. ne 2 
2 pinel of 25 nurses t mt use their hands in the 

duily work rovd sine. more than the sauna Por GOL 
VO DLvVe irs tavsoue!s euyecry of this tudy that bacs 


un the Dei ieate in the commerci .Le 


enon earl 


a: ae | vole vou, once Aris is ready to Launch 
Ronuttful in the view York market we plan to incir« 
OR-1V on tre schedule. 


oC 


‘dnything you esa do to help us with the cvove is 
croatly cpprecitted. 


Sincerely, 


HarvenyCnantles 


: Septenber 3, 1969 


re, penaLs volt 
veecutive Vice rrosicont 


Uete Kedla internitionnl Corve 
375 Pork avenue 
Sew Yor", sete 


Deur Connis: 


=3 8 : Stem, 1968 ? & a 
Sneloced 13 the ‘iy seraps Aya 
as cae Pa) % ee ee aaah se cee - 
ints fertncenint Ty Cua cie 
c 


mee ae 


fdas, oe 
Yrecucc. 10. 


Biaee Uanas Terutifal hs aye m1 unusnel story, 
(2 comretle-Toc:ie0n eleva), we thovcat tact you 
si-hit wo uple 9 acbtiin sore guseance froa the 
coibinurtloy Govrvb wats of tho nafor netverss or 
lec Zie, loess. statierz. “Te rerlince thet tae fins 
work C: 2 OAL’ cone hon we fintcned cormercicl 

. 45 cviiledle. ‘iovevor there R-y be sone points 
tnnt thoy comla reise nov annie vould help ve in 
praccring tne so-wmeretals and comings up with the 
necceal sunporting anute. 
If you reesil tho item was tested by Dr. Lueboave 
& lending ceruotoligist. ie used, 26 nurces 435 
4he prone) and uns furnioned Jrie with supy;ortins 


“sedlens to C2, Lari Stinton 15 definitely planning 
49 work with sour comp-ny end the cbove request is 
fal “ 
S 


2 
to help hin cet things eff in tho right 
Whenks fox your cooperation. Ls 


Sincercly, 


larvey Chenler i 


ic/ee 


ce: Le Stunton 


iii. e 
HANDS BEAU [FUL MARKETING 
BACKROUND: 
Hands beautiful has been introduced into a 
sclect few accounts around the oe ay While 
it is still too early to draw meaningful conclusions, 
it appears that the initial newspaper ads have not 


created an immediate consumer response. 


THE INITIAL LAUNCH STORES WERE: 
Marshall Field, Chicago 

Woodruff and Lathrop, Washington, D.C. 
Bergdorf Goodman, New York 

Dayton Company, Minneapolis 


Rich's, Atlanta 


However, there appears to be a delayed response at Marshall Field 


due to what appears to be wort! of mouth recommendations. Consultants 


also appear to generate better sales. Also, Joseph Horne is p}unning 


an intense radio campaign within the next 30 days. 


PROBLEMS: 

At this stage, the exact reason cannot be pinpointed for the moderate performance 
at the store level. It could be from any one, or number of the following reasons: 
1) Glove sales today are down, 

2) Weak newspaper advertising approach. 

3) Lack of consumer advertising from the manufacturer that would pre-sell the 


consumer, 


Hard-te-beijieve claims. 


Lack of frequency In running the siore ads. 280a 

6) Wrong emphasis (middle of the road instead of being stronger on the 
coterie benefits). | 

7) back of personality endorsement. 


8) Retail price. 


9) Sales training. 


In addition to the above problems that relate to the specific ad, we have also 
: cop: chegeenes - 
experienced variza negative response from the networksG™ The following is the 


Individual summary of each, 
NBC: (Miss Henderson) 
1. Require control group for claims: reduce redness or dryness. Massaging, 


softening, smoothing. 


ABC: (Miss Fates) 


1. Require in writing definition of isometric action. 


2. Require adjective before claims: i.e. works to help reduce redness, etc. 
3. Point out temporary effect. 


Asks minimum time to see effects... (2 weeks). 


CBS: (Miss McGettrick) 
ig of 
1. Would like to see modified script and better explaining isometric action. 


WOR-TV: (Mr. Mahey) 


1. They are vague yet appear to avoid basic claims in their suggested script. 


COURSE OF ALTION: 


1) Keep a careful eye on the launch stores for sparks of »reas that could 
be adaptable across the board i.e., Herne's radio pro. °m; new ad approaches; 
follow up advertising campaign. 
lavestigate use of a fesiante personality for Hands Beautiful...to be used for 
radio and/or television and personal appearances i.e., Arlene Francis. 
Rework the script and send a letter to networks to set the stage for future 
television production. 
knvestigate proposals and costs for a medical study that would fill the needs 
of the continuity departments of the networks: i.e., Control group lasting 
effect, : ; 


Meet with the creative grou ‘and develop other ideas for other ad approaches. 
Pp Pp 


Recomnend media approaches for 4 consumer program to pave the way for store ads. 


Intensify distribution to sales personnal for personnal use and demonstration usc 


Follow airline stewardess use for endorsement base. 


De]- exe & 


Analysis of Harvey Chanler Statements 
fox Marketing Services, Hands Beautiful. 


Statement Time Covered Amount 
Datc Fae El 


11/10/6€& 10/3 - 11/4 1968 

12/5/68 . 7 23/4 = 12/4 1968 

1/7/69 {December 1968] 

2/7/69 {January 1969) 

3/12/69 2/4 - 3/4 1969 
igi ttonant for March 1969 missing, 
but records reflect payment of $435 
on April 14,,.1969] 

5/7/69 4/14 + 575 1969 

6/6/69 8/5 - 6/4 1969 

7/7/69 6/5 - 7/3 1969 

8/5/69 ~ 8/4 1969 

10/6/69 - 9/4 1969 

=“ 10/3 1962 
11/5/69 | =~ 1171 1962 
11/15/69 


10/3/68 - 11/15/69 


283a 


TIAUN TY CHILARTEK 
452759 HEMRKY TIDSON PARKWAY 


. 10471 


Aric Glove Coupany 


10 East 35th Street 
Nev York, Wow Yor 


Att: Mr. Larry Stanton 


For mérketinze services rendered 


for Hands Besutiful new product 
Marketing programe 


October 3, to Novenbcr 4, 1°68 


$435 


284a . HNAgvey CHANLER 
4525 HENRY HUDSON PARKWAY 


NEW YORK, N. Y. 10471 


December 5, 1968 


Aris Glove Company 
10 Fast 38th Street 
New York, New York 


Att: Mr. Larry Stanton 
For marketing services rendercd 


for Hands Beautiful new product 
marketing program. 


November 4 to December 4, 1968 


285a 


HARVEY CHANLER 
4525 HENRY HUDSON PARKWAY 
NEW YORK, N. Y. 10471 


January T, 


Aris Glove Company 
10 Rast 26th Street 
New York, Nhew York 


Att: Er, Lari Stanton 
For marketing services rendercd 


for Hands Beautiful marzeving 
program. 


286a 


JIARVEY CHANLER 
4525 HENRY HUDSON PARKWAY 
NEW YORI WN) Y. 10471 


Febridery 7, 


Aris Glove Company 
10 Bact Both Streas 
New York, Haw York 


Att: Mr. Lari Stanton 


For marketing services rendered 
for Hands Eeautiful marketing 
program. : 


1969 


aSva 
HARVEY CHANLER 
4525 HENKY HUDSON FARE WAY 
NEW YORK, N.Y. 10474 


March 


Aris Glove Corpany 
10 East: 38th Street 
new york, new york 


Att; Mr. Lari Stanton 


For marketing services rendered 


for Hands Beautiful marketi 
program. 
February 4 to March 4, 19€9 


$435 


288a 


HARVEY CHANLEIR 
4525 HENRY HUDSON PARKWAY 
NEW YORK, N. Y. 10471 


Aris Glove Company 
10 East 38th Strect 
New York, New Yory 


att: ir. Lari Stanton 


For marketing services rendered 


for Hands Beautiful progran. 


April April 4 - May 5, 1959 


2435 


259a 


NOW - Ape rea been 
A524 HLURY HUDSON PARKWAY, N.Y. MY. 10471, 212-243-9476 i FACTORY: 1125 GROADWAY, 
Gi 


June 6, 1969 


Aris Gloves, Inc. 
10 East 38th Strect 


New York, New Yor< 


att: Hr. Lari Stanton 


For muirketing services rendered 


for Hands Beautiful program. 


May 5 to June 4, 1969 


make check payable: to: 


Harvey Chanler 
4525 Henry rHudgon Parkway 
Bronx, New York 10471 


5 ere. 
e°333 o 

: es 
foe wd de we 


| 


FEAT CE 


yore 


290a 


LARVEY CUANLER 
4525 HENRY HUDSON PARKWAY 


NEW YORK, N.Y. 10471 


Suly 7, 1969 


Aris Cloves, Inc. 
10 Kast 38th Strect 


New York, New York 


att: Hr. Lari Stanton 
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JULIA PORRICELLI 
11 FIFTH AVENUE 
NEW YORK, N.Y. 


October 13, 1971 


Mr. Leri Stanton 

Presiaent, 

Aris Gloves, Isotonei Cosmetics 
10 East 36 Street 

New York, New York 


“ss 


STATEMENT 


a LL AOC 


For creative services, Tsotoner Cosmetics - 
"Chin Beautiful Strap" 
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